
1 
 

 

REPUBLIC OF MALAWI 

 

 

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

 

INITIAL AND SECOND STATE PARTY REPORTS 

 

 

 

 

 

 

 

October 2016



2 
 

 

Contents 

ABBREVIATIONS ..................................................................................................... 5 

LIST OF TABLES ....................................................................................................... 7 

I. INTRODUCTION .............................................................................................. 8 

 1.0 Preparation and structure of report ................................................................................. 8 

 2.0 Consultation with stakeholders ....................................................................................... 8 

 3.0 Policies on Disability ...................................................................................................... 9 

 4.0 Other Relevant National Policies .................................................................................. 12 

 5.0 Regional Commitment .................................................................................................. 13 

 6.0 Disability in Malawi ..................................................................................................... 13 

 7.0 Statistics  ...................................................................................................................... 14 

II.  GENERAL PROVISIONS OF THE CONVENTION (ARTICLES 1-4) ........................ 14 

 Article 2 – Definitions ........................................................................................................ 14 

 Article 3 – Principles .......................................................................................................... 16 

 Article 4 –General obligations ............................................................................................ 16 

III. SPECIFIC PROVISIONS ................................................................................... 19 

 Article 5: Equality and non-discrimination......................................................................... 19 

 Article 8: Awareness raising ............................................................................................... 21 

 Article 9: Accessibility ....................................................................................................... 24 

 Article 10: Right to life ....................................................................................................... 26 

 Article 11: Situations of risk and humanitarian emergencies ............................................. 27 

 Article 12: Equal recognition before the law ...................................................................... 29 

 Article 13: Access to justice ............................................................................................... 29 

 Article 14: Liberty and security of person .......................................................................... 31 

 Article 15: Freedom from torture or cruel, inhuman or degrading treatment  .................... 32 

 Article 16: Freedom from exploitation, violence and abuse ............................................... 33 

 Article 17: Protecting the integrity of the person................................................................ 37 

 Article 18: Liberty of movement and nationality ............................................................... 37 

 Article 19: Living independently and being included in the community ........................... 39 

 Article 20: Personal mobility .............................................................................................. 41 



3 
 

 Article 21: Freedom of expression and opinion, and access to information ....................... 42 

 Article 22: Respect for privacy ........................................................................................... 43 

 Article 23: Respect for home and the family ...................................................................... 44 

 Article 24: Education .......................................................................................................... 45 

 Article 25: Health ................................................................................................................ 51 

 Article 26: Habilitation and rehabilitation .......................................................................... 55 

 Article 27: Work and employment ..................................................................................... 56 

 Article 28: Adequate standard of living and social protection ........................................... 57 

 Article 29: Participation in political and public life ............................................................ 59 

 Article 30: Participation in cultural life, recreation, leisure and sport ................................ 61 

IV. SPECIFIC PROVISIONS FOR WOMEN AND CHILDREN ................................... 63 

 Article 6: Women with disabilities ..................................................................................... 63 

 Article 7: Children with disabilities .................................................................................... 64 

V. STATES PARTY OBLIGATIONS .......................................................................... 65 

 Article 31: Statistics and data collection ............................................................................. 65 

 Article 32: International cooperation .................................................................................. 66 

 Article 33: National implementation and monitoring ......................................................... 67 

CONCLUSION ........................................................................................................ 68 

LIST OF INSTITUTIONS THAT TOOK PART IN NATIONAL STAKEHOLDERS 

CONSULTATIVE WORKSHOPS ................................................................................ 69 

 Government Institutions...................................................................................................... 69 

 Non-Governmental Institutions .......................................................................................... 69 

 International Organizations ................................................................................................. 69 

TABLES ...................................................................................................................70 

 Table 1 - Schools that have been made disability friendly in Phalombe 2013 ................... 70 

 Table 2 - Disaster Relief Distribution to Flood Victims ..................................................... 71 

 Table 3 -  List of cases involving albinos in Eastern Region Judicial District ................... 72 

 Table 4 - Clients who received assistive Devices from MACOHA ..................................... 73 

 Table 5 - Total Number of Special Needs Education Enrolment in Primary  .................... 74 

 Table 6-Special Need Education Budget ............................................................................ 74 

 Table 7 – Referral Clients referred to MAP ....................................................................... 75 

 Table 8: Disability prevalence rate, proportion of persons with disabilities, 2008 ........... 75 



4 
 

 Table 9 - Disability prevalence rate, percentage of persons with disabilities , 2008 ......... 77 

 Table 10 -  Prevalence rate, proportion of persons with disabilities by age, 2008 ............ 78 

 Table 11 -  Prevalence rate by age groups, 2008 ............................................................... 79 

 Table 12 - Development Partner Support to MACOHA ..................................................... 79 

 Table 13 – Budgetary allocation to Ministry of Gender from 2006-2015 financial  .......... 80 

ANNEXE ................................................................................................................ 82 

 Annex 1:President’s Address on the Albino Crisis ............................................................. 82 

 Annex 2:Minister’s Speech on the Albino Crisis ................................................................ 83 

 Annex 3:Draft Proposed Government Strategy .................................................................. 88 

REFERENCE: ........................................................................................................... 97 

 Annex 4:Press Releases by the Government of Malawi on the Albino Crisis .................... 98 

 Annex 5:Republic v Bello (Judgment and Sentence Rulings) ........................................... 105 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



5 
 

 

 

 

Abbreviations 

AIDS Acquired Immune Deficiency Syndrome 

APAM Association of Persons with Albinism in Malawi  

AU African Union 

CBR Community-Based Rehabilitation  

CEDAW Convention on the Elimination of All Forms of 

Discrimination against Women 

CERD Convention on the Elimination of All Forms of 

Racial Discrimination 

CRC  Convention on the Rights of the Child 

CRPD Convention on the Rights of Persons with 

Disabilities 

CSO  Civil Society Organization 

DoDEA  Department of Disability and Elderly Affairs  

DPO  Disabled Peoples Organization 

ECD  Early Childhood Development 

ECE  Early Childhood Education 

EMIS  Education Management Information System 

FEDOMA  Federation of Disability Organizations in Malawi 

ICCPR  International Covenant on Civil and Political 

Rights 

ICESCR International Covenant on Economic, Social and 

Cultural Rights 

IEC Information Education Communication 

MACOHA Malawi Council for the Handicapped  

MANAD  Malawi National Association of the Deaf 

MAP  Malawi Against Physical disabilities 

MEC  Malawi Electoral Commission 



6 
 

MoFEPD  Ministry of Finance, Economic Planning and  

Development 

MoGCDSW Ministry of Gender, Children, Disability and Social  

Welfare 

MGDS   Malawi Growth and Development Strategy II  

MoHAIS  Ministry of Home Affairs and Internal Security 

MoEST  Ministry of Education, Science and Technology 

MoJCA  Ministry of Justice and Constitutional Affairs 

MoH  Ministry of Health  

MOU  Memorandum of Understanding 

MUB   Malawi Union of the Blind  

NACCODI   National Advisory and Coordinating Committee on  

Disability Issues  

NICE   National Initiative for Civic Education  

NGO  Non-governmental Organization  

NRB  National Registration Bureau  

NSO  National Statistical Office 

PODCAM Parents of Disabled Children Association of 

Malawi  

SADPD   Secretariat of the African Decade for Persons with  

Disabilities 

SEN   Special Educational Needs 

SNE  Special Needs Education 

TEVET Technical, Entrepreneurial, Vocational Education 

and Training 

UDHR  Universal Declaration of Human Rights 

WASH  Water, Sanitation and Hygiene 

 

 

 

 

 



7 
 

 

 

 

List of tables 

Table 1  List of Schools in Phalombe made Accessible 

  

Table 2  Disaster Relief Distribution to Flood Victims 

 

Table 3  List of Cases on Albino in Eastern Region Judicial District  

 

Table 4  MACOHA List of Distributed Assisted Devices  

 

Table 5 Total Number of Special Needs Education Enrolment in 

Primary and Secondary Schools  

 

Table 6  Special Needs Education Budget 

 

Table 7  MACOHA Referrals for 2013 

 

Table 8  Disability prevalence rate, proportion of persons with  

Disabilities and proportion of total population by residence, 

2008  

 

Table 9 Disability prevalence rate, percentage of persons with 

disabilities and total persons with disabilities by sex and place 

of residence, 2008  

 

Table 10 Prevalence rate, proportion of persons with disabilities by age 

and sex, 2008   

 

Table 11 Prevalence rate by age groups, 2008 

 

Table 12  Development Partner Support to MACOHA 

 

Table 13  Budget for Ministry of Gender from 2006-2015  

 

 

 

 

 



8 
 

 

I. Introduction 

The Republic of Malawi is pleased to present to the Committee on the Rights of Persons 

with Disabilities, Malawi‘s combined initial and second state party report under the 

Convention on the Rights of Persons with Disabilities (hereinafter referred to as the 

‗Convention‘ or ‗CRPD‘). Malawi signed the Convention on the Rights of Persons with 

Disabilities in 2007 and ratified on 27
th

 August 2009. This affirmed Malawi‘s 

commitment to improve the situation of persons with disabilities in the country. The 

combined report is submitted under Article 35 of the Convention. This report should be 

read in conjunction with the Malawi Common Core Document which provides an 

overview of the Malawi Government structure, political landscape, economy, policy and 

legislative framework as well as its international obligations. 

1.0 Preparation and structure of report 

1.1 The report sets out the progress made, including the measures that 

have been taken in a wide range of areas within the different 

government ministries, as well as to identify challenges and obstacles 

that hinder the full participation of persons with disabilities in Malawi. 

The report reflects in detail the progress of implementation of Articles 

1 to 33 under the Convention. 

1.2 The report also refers to the Malawi‘s Growth and Development 

Strategy (MGDS) I and II, the Millennium Development Goals 

(MDGs), other national policies and legislation on disability related 

matters. Further references have been made to the Malawi 

Government‘s submitted reports on the Convention on the Elimination 

of All Forms of Discrimination Against Women (CEDAW), 

International Covenant on Civil and Political Rights (ICCPR) and the 

Convention on the Rights of the Child (CRC) which offer more 

information on some of the fundamental rights affecting those with 

disabilities. 

2.0 Consultation with stakeholders 

2.1 The consultation process for this report commenced in July, 2014 and 

was spearheaded by the Ministry of Gender, Children, Disability and 

Social Welfare (MoGCDSW) through a task force which was 

composed of persons with and without disabilities from government 

ministries and departments, human rights institutions, Non-

Governmental Organizations (NGOs) and Disabled Peoples 

Organizations (DPOs) which steered the development of the report. 



9 
 

They undertook consultations in a sample of nine (9) districts1 across 

the three regions of Malawi, through questionnaires as well as in-depth 

interviews and focus group discussions with disability-focused groups 

and those without disabilities as well as service providers and NGOs. 

 

2.2 Two national consultative workshops were held with Government 

ministries and departments, NGOs, the private sector and persons with 

and without disabilities, parents of persons with disabilities, 

community members as well as development partners. The first 

workshop was held on 14
th

 August, 2014 briefed stakeholders on the 

details of the requirements of the Convention as well as soliciting their 

first reactions and feedback on various issues. The second workshop to 

discuss the draft combined report was held on 26
th

 November, 2014 

and provided feedback on areas for improvement.  

2.3 A list of organizations consulted in the preparation of this report is 

available at the end of the report. 

 3.0 Policies on Disability 

3.1 In 2006, the National Policy on Equalisation of Opportunities for 

Persons with Disabilities (hereinafter referred to as the ―Disability 

Policy‖) was adopted by the Government of Malawi. The policy was 

developed through a process of intensive and thorough consultations 

with persons with disabilities, organisations of and for persons with 

disabilities, the relevant stakeholders in the public and private sectors.  

3.2 The policy was developed to promote the rights of persons with 

disabilities and to promote mainstreaming and inclusion in order to 

enable them play a full and participatory role in society. The policy 

aims to ensure that persons with disabilities have access to the same 

fundamental rights and responsibilities as any other Malawian and that 

they are included in all political, social, cultural and economic 

development initiatives in Malawi.  

3.3 The Disability Policy reflects a paradigm shift on Government‘s 

commitment on how to tackle disability as a human rights and 

development issue. This follows Malawi‘s being a member of the 

United Nations as well as other international and sub-regional bodies 

requiring commitment to implement and follow certain actions and 

norms of importance for persons with disabilities in the country. 

3.4 At national level, the Disability Policy is based on the aspirations of 

the Constitution of Malawi and other national policies, such as the 

                                                           
1 Karonga, Mzimba, Mchinji, Lilongwe, Salima, Machinga, Mulanje, Chiradzulu and Nsanje 
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Vision 2020, the Malawi Poverty Reduction Strategy Paper (MPRSP) 

and the Malawi Growth and Development Strategy (MGDS), all of 

which aim to reduce poverty.  

3.5 The overall goal of the Disability Policy is to fully integrate persons 

with disabilities in all aspects of life thereby equalizing their 

opportunities in order to enhance their dignity and well-being so that 

they have essentials of life. 

3.6 The Disability Policy objectives are to -  

(a) formulate strategies towards disability prevention, 

rehabilitation and equalization of opportunities for 

persons with disabilities; 

(b)  support community-based service delivery, in 

collaboration with local and international development 

agencies and organizations; 

(c)  promote efforts that encourage positive attitudes towards 

children, youth, women and adults with disabilities; 

(d) develop programmes that alleviate poverty amongst 

persons with disabilities and their families; 

(e) put in place programmes that create greater awareness 

and conscientiousness of communities and government 

relating to disability; 

(f) strengthen the National Advisory and Coordination 

Committee on Disability Issues (NACCODI) by, among 

other things, ensuring the effective representation of 

disabled persons and other stakeholder organisations; and  

(g) mainstream disability on the social, economic and 

political agenda of development programmes. 

 

3.7 The Government‘s expectation and focus since the adoption of the 

Disability Policy is that all government ministries and government 

agencies implement the aforementioned objectives. However, in 

reality the policy has not been localised. 

3.8 It is acknowledged that disability issues previously were coordinated 

by various departments in various ministries such as Ministries of 

Gender, Labour and Community Development. From December 1998 

until June 2014 Malawi had a line ministry specifically responsible for 

disability issues. Since June 2014, due to reforms within Government, 

the Ministry of Disability was merged into the Ministry of Gender, 
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Children, Disability and Social Welfare and is now a Department 

dealing with disability and elderly affairs.  

3.9 The Ministry‘s mandate is to promote the quality of life of persons 

with disabilities and older persons and ensure that they participate 

fully in all spheres of socio-economic development of the country. The 

Ministry‘s functions are to provide policy direction on disability and 

elderly issues; promote the rights of persons with disabilities and the 

elderly; facilitate mainstreaming of disability issues into sectoral 

plans, policies and programmes; empower persons with disabilities 

and the elderly economically; raise awareness about the rights, needs 

and the potentials of persons with disabilities and the elderly; 

coordinate, monitor and evaluate implementation of disability and 

elderly programmes; and facilitate capacity building of key 

stakeholders in the disability and elderly sectors. The Ministry has 

since its inception promoted the rights of persons with disabilities 

through the adoption of the Disability Policy as well as the enactment 

of the Disability Act in 2012. 

3.10 A Special Needs Education Department was also created within the 

Ministry of Education, Science and Technology which also provides a 

basis for mainstreaming disability in education. It is through this 

process that disability issues in education have come to the fore in 

Malawi. 

3.11 This new shift from a Ministry to a Department notably can create 

some challenges in terms of roles as envisaged in the Disability 

Policy, including the issue of political and government responsibility 

on disability issues.  For instance who shall be responsible for policy 

formulation and review; and overseeing of the policy implementation. 

There are also concerns over the issue of disability mainstreaming as 

the Ministry of Gender, Children, Disability and Social Welfare has a 

wide range of sectors to work on, most of which require a lot of 

resources. However, the Government of Malawi is mindful that the 

shift is only in designation but not functionality as envisaged by the 

policy. Therefore, the Ministry of Gender, Children, Disability and 

Social Welfare shall now be fully responsible for the implementation 

of the Disability Policy. 

3.12 Since the development of the Disability Policy, Malawi has noted 

closer working relationships between Government, International 

organisations and NGOs/DPOs. Significantly a number of 

programmes and projects have been undertaken by NGOs, 

international organisations and Government agencies, for instance -  
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(a) the Policy has helped Malawi Council for the 

Handicapped (MACOHA) and Federation of 

Disability Organizations in Malawi (FEDOMA) to 

have more working partners; 

(b) disability rights organizations are promoting  

awareness and advocacy on  the rights of persons 

with disabilities at national and community level; 

(c) the Government of Malawi entered into a partnership 

with African Disability Alliance which was formerly 

called Secretariat of the African Decade for Persons 

with Disabilities (SADPD), CBM International 

Organization for Disability and Development (formerly 

known as Christian Blind Mission International) and the 

Norwegian Association of the Disabled (NAD) to 

develop a National Disability Mainstreaming Plan for 

the Government of Malawi. This ongoing process is 

being done in collaboration with FEDOMA; and  

(d) NGO‘s like FEDOMA lobbied and proved very 

instrumental in ensuring the enactment of the 

Disability Act in 2012. 

3.13 The Disability Policy included a five (5) year Plan of Action which 

lays out appropriate and responsible government agencies as well as 

NGO mechanisms to implement relevant objectives of the Policy. It 

also identified the types of activities that each government ministry or 

NGO groups are to carry out. It identified various risks in 

implementing the said policy, which are challenges that need to be 

alleviated so that persons with disabilities and their issues are 

promoted, understood and recognised by everyone in the country. 

However, this budgeted implementation plan remained 

unimplemented. 

3.14 Malawi intends that policies be operational for five (5) years and 

thereafter be subjected to review, taking into account the success and 

constraints experienced during its initial period of operation as well as 

new developments in the internal and external environment. As such, 

the Disability Policy is currently under review. 

 4.0 Other Relevant National Policies 

4.1 The Malawi Growth and Development Strategy (MGDS) currently in 

its second edition is an overall development agenda for Malawi. The 

MGDS II aims at creating wealth through sustainable economic 

growth and infrastructure development as a means of achieving 

poverty reduction. Although it is generally accepted that disability 
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issues are cross-cutting, the MGDS II has not prioritised disability and 

there are no indicators as well as specific interventions on disability in 

the MGDS II.  

5.0 Regional Commitment  

5.1 Malawi has taken part in the Africa Decade of Persons with 

Disabilities (ADDP) 2000-2009. This is an initiative of the non-

governmental community of Africa in cooperation with member States 

and Governments of the African Union to further equalization of 

opportunities of persons with disabilities on the African Continent. 

The country has also worked closely with the African Disability 

Alliance (then Secretariat of the African Decade of Persons with 

disabilities) in championing disability mainstreaming initiatives across 

the public sector. 

5.2 Malawi is also committed to the work of the Africa Rehabilitation 

Institute (ARI), a Pan African Network program for manpower 

development and research in the field of rehabilitation and disability. 

Key areas of collaboration have been in capacity for advocacy and 

research in economic empowerment for youths with disabilities. 

6.0 Disability in Malawi 

6.1 The Malawi Government has recognised and witnessed that in the last 

two decades, the approach to disability has moved from a ‗charity‘ or 

welfare approach, to a human rights based approach. However, the 

reality on the ground and in practice is that, most people still consider 

disability as a charity issue. Notably, though disability issues are 

implicitly provided for on a number of Malawian policies and 

legislative documents, persons with disabilities in Malawi still 

experience challenges in social exclusion from mainstream society. 

They continue to be discriminated against and are socially 

marginalised. They have limited or no access to basic social services 

such as education, health care and employment opportunities. For 

instance, the constant unavailability of sunscreen lotion in public 

health facilities in the country which is expensive on the private 

market such that most persons with albinism cannot afford is one such 

issue that can be highlighted. It has become evident that persons with 

disabilities still do not receive the disability related services that they 

require especially essential social services.   

6.2 In 1971 the Handicapped Persons‘ Act was adopted2, which 

established MACOHA, a government agency responsible for 

promoting the welfare of persons with disabilities, providing 

                                                           
2
 Cap. 33:02 of the Laws of Malawi  
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rehabilitation and welfare services; and administering vocational and 

special training centres for persons with disabilities. The Act also 

provided guidance to organisations that provide rehabilitation 

programmes and services to persons with disabilities in Malawi. It has 

been noted that the Act is based on charity as such it falls short of 

Malawi‘s current Constitutional order and on this basis the 

Handicapped Persons Act is currently under review. 

6.3 In 2012, the Disability Act
3
 was promulgated although it does not 

replace/repeal the Handicapped Persons Act. The Disability Act offers 

Malawi a human rights centred piece of legislation as it provides for 

prohibition against discrimination based on disability; access to 

quality education and other social services for persons with 

disabilities; it also provides for equal opportunities for persons with 

disabilities to develop their skills. The Act further criminalizes certain 

practices like the denial of persons with disabilities for admission by 

any learning institution. 

7.0 Statistics  
7.1 Malawi acknowledges that there is limited national research that is 

disability specific or focuses on the implementation of the Disability 

Policy in Government‘s work or other programs. As such, there are 

gaps in collection of data on disability. However, strides have been 

made when it comes to the national census, as noted in the 2008 

Population and Housing Census Report which included a Disability 

and Elderly Analytical Report.  

7.2 Malawi recognizes that despite the inclusion of disability in the 

national census, there remain concerns in terms of the lack of depth of 

the data gathered as well as the analysis of the data collected. The 

Government through the National Statistical Office is working on 

addressing these concerns with input from international and local non-

governmental organizations. 

II.  General provisions of the Convention (articles 1-4) 

Article 2 – Definitions 

8 The Malawi Government is committed to the principles of the Convention as 

well as the human rights model of disability. The Convention is legally binding in 

domestic law in Malawi as it has been given effect through the comprehensive 

range of existing and developing legislation, policies and programs that are 

collectively delivering the Government‘s vision of equality.  

                                                           
3
 Act No. 8 of 2012 
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9  The common core document
 
describes the robust legal framework through 

which human rights are promoted and protected in Malawi as well as the systems 

and processes for redress where it is claimed that rights are breached. This 

legislative framework promotes equality and equity for all.   

10  Malawi having ratified the Convention is committed to progressive 

realization as provided in Article 4 (2). The Disability Act means that public 

authorities must have regard to the impact of new policies on persons with 

disabilities.   

11 The Disability Act has defined disability in section 2 as a long-term physical, 

mental, intellectual or sensory impairment
4
, which in interaction with various 

barriers may hinder the full and effective participation in society of a person on 

equal basis with others. 

12 The Republic of Malawi Constitution5 has also classified disability as a status 

as well as a basis for classification which no one should be discriminated against 

in Malawi. Section 20 provides that –  

20. Equality 

(1) Discrimination of persons in any form is prohibited and all persons 

are, under any law, guaranteed equal and effective protection against 

discrimination on grounds of race, colour, sex, language, religion, 

political or other opinion, national, ethnic or social origin, disability, 

property, birth or other status or condition. 

(2) Legislation may be passed addressing inequalities in society and 

prohibiting discriminatory practices and the propagation of such 

practices and may render such practices criminally punishable by the 

courts. 

13 This report, however, acknowledges that the definition of disability is narrow 

to the extent that it has the likelihood of excluding others who have disabilities 

that are for example, short term. There may, therefore, be a need to review the 

definition. 

14 The Disability Act has further defined in section 2, reasonable 

accommodation as provided for in the Convention but the definition under the 

Act adds a further component, that is, it should ensure that it should not impose 

disproportionality or undue burden on other persons.  

15 The Disability Act has not defined the terms communication, language or 

universal design, however, it does make provision for the concepts in various 

sections under it. For instance, section 25 on the right to information and 

                                                           
4
 The National Policy on Equalisation of Opportunities for Persons with disability has further 

defined impairment as any loss or limitations of psychological, physiological or anatomical 

structure or function.  

 
5
 Cap. 1:01 of the Laws of Malawi 



16 
 

communication technologies. Therefore the Act does sufficiently provide for the 

said concepts in its provisions. 

Article 3 – Principles  

16 The principles pronounced in Article 3 have been covered by the Disability 

Act through section 3 on adoption of polices and legislation, and Part IV on 

rights of persons with disabilities which caters for a wide range of issues from 

accessibility6 to the right of association and representation7.  

17 Malawi is committed to the obligations set under Article 4(3) that persons 

with disabilities should be involved in implementation of the Convention as well 

as decision-making processes on issues that relate to them so that their views, 

experiences and expectations are taken into account in policy development and 

delivery. This approach already informs the development of most Malawian 

policy, because Malawi recognized that development could only be achieved if 

every member of society is involved including persons with disabilities. 

18 The Disability Act further provides for lodging of complaints and gives the 

Minister special powers to investigate complaints or to some degree violation and 

the said Minister can direct and implement administrative penalties as well as 

ordering compliance in institutions on issues of access8. Non-compliance with the 

administrative penalties constitutes a criminal offence whose punishment upon 

conviction is K100, 000 ($200.00)9 and imprisonment for twelve months in the 

case of a natural person and K1, 000, 000 ($2,000.00) in the case of a corporate 

person. However to date, no person or institution has been fined or imprisoned 

for non-compliance. 

19 The Disability Act in Part IV prohibits discrimination on the basis of 

disability in the following areas - healthcare services, social services, work and 

employment, political and public life, cultural and sporting activities and 

recreational services, housing, association and representation
10

. 

 

Article 4 –General obligations 

20 Malawi has taken other policy and legislative measures to promote the full 

realization of all human rights and fundamental freedoms for all persons with 

disabilities. This has been done through the promulgation of the Gender Equality 

Act,11 Child Care, Protection and Justice Act,12 Employment Act13 and Technical 

                                                           
6
 Section 8 of the Disability Act 

7
 Section 15 of the Disability Act 

8
 Section 31 and 32 of the Disability Act 

9 Forex Exchange Rate Used being K500 to the US Dollar 
10

Section 20 of the Republic of Malawi Constitution: ―Discrimination of persons in any form is 

prohibited and all persons are, under any law, guaranteed equal and effective protection against 

discrimination on grounds of race, colour, sex, language, religion, political or other opinion, 

nationality, ethnic or social origin, disability, property, birth or other status. Legislation may be 

passed addressing inequalities in society and prohibiting discriminatory practices and the 

propagation of such practices and may render such practices criminally punishable by the 

courts......‖ 
11

 Act No. of 2013 
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Vocation Education Act14  so as to further rights of persons with disabilities. 

21 The Disability Act promotes disability mainstreaming
15

 to ensure that 

disability issues are an integral dimension of the design, implementation, 

monitoring and evaluation of public policies and programmes. The development 

of the disability mainstreaming strategy is in its final stages. 

22 Section 4 of the Disability Act obligates the Government of Malawi to ensure 

that it consults with relevant stakeholders representing persons with disabilities 

and with any other such organisations or individuals
16

. Furthermore, according to 

the Disability Act, NACCODI shall be responsible for making recommendations 

to the Government regarding effective implementation of disability friendly 

policies, legislation and programmes
17

. 

23 Notably, the Minister has the powers to investigate any violation of the 

Disability Act and to periodically review compliance of the Act by all relevant 

authorities or institutions. More specifically, the Minister has been given powers 

to impose administrative penalties where a person or an institution has 

contravened the provisions of the Disability Act.  

24 The Disability Policy affirms disability as a human rights and development 

issue with the recognition that persons with disabilities are equal citizens of 

Malawi. As such, they should have the same rights and obligations as all other 

citizens. It is now widely accepted in Malawi that persons with disabilities have a 

right to live a dignified and independent life-style within the community. They 

have right to take an active part in the general, social and economic development 

of the country. They also have a right to receive education, medical care and 

social services within the ordinary structures of their societies. The new approach 

emphasises on abilities not disabilities. It promotes rights, freedom of choice and 

equal opportunities among persons with disabilities. It seeks to adapt the 

                                                                                                                                                                                    
12

 Act No. 22 of 2010  
13

 Cap. 55:02 of the Laws of Malawi 
14

Cap. 55:06 of the Laws of Malawi  
15

 "disability mainstreaming" means a strategy for making the needs, concerns and experiences of 

persons with disability an integral dimension of the design, implementation, monitoring, and 

evaluation of policies and programmes in the political, economic and societal spheres to ensure 

that persons with disability benefit equally. 
16

 The Minister shall be responsible for the proper administration of this Act, including- (a) 

coordinating policy formulation and review; (b) implementing, monitoring and evaluating 

programmes; (c) promoting disability mainstreaming in all sectors; (d) mobilizing resources, both 

from within and outside Malawi, for policy development and implementation; and (e) 

strengthening the capacity of persons with disability as well as organizations of and organizations 

for persons with disability, in order to enhance advocacy and facilitate the effective and efficient 

implementation of policies, programmes and services. 
17

 provide a forum for all key stakeholders on disability issues to receive, discuss and review 

reports from Government ministries and departments and other relevant stakeholders on disability 

mainstreaming; make recommendations to Government on best practices regarding the 

formulation of policies, legislation and programmes, with respect to disability; and (c) oversee 

the implementation, monitoring and evaluation of disability-related programmes. 
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environment to meet the needs of persons with disabilities and above all it 

encourages society to positively change its attitudes towards persons with 

disabilities and assist them in assuming full responsibility as active members of 

society. 

25 The Disability Policy further states that all Government Ministries, 

Departments and statutory bodies are responsible for the mainstreaming of 

disability issues within their sectoral mandates to ensure persons with disabilities 

have equal access to services they provide. 

26 The reality, however, is that persons with disabilities are yet to be afforded 

the dignity as envisaged in the Convention or in the Disability Act. Almost three 

quarters of persons with disabilities have no access to affordable and accessible 

housing as the Ministry of Lands, Housing and Urban Development as well as 

the Malawi Housing Corporation have not provided this for them18.  

27 The Disability Act further requires the Government to adopt policies and 

legislation in order to promote and protect the rights of persons with disabilities 

and fully include them in all aspects of life, to enhance their dignity and well-

being
19

.  The Government is also obliged under section 3(2) of the Disability Act 

to recognise the role of the private sector and civil society organizations in 

promoting and protecting the rights of persons with disabilities and encourage 

partnerships in programmes that address the needs and concerns of persons with 

disabilities by advocating removal of social, cultural, economic, environmental 

and attitudinal barriers and facilitating the inclusion of persons with disabilities. 

Malawi believes this approach ensures that there is a holistic and inclusive 

strategy in addressing matters concerning persons with disabilities. 

28 The Malawi National Education Sector Plan (NESP) for the period 2008-

2017 outlines strategic interventions that will be implemented in Malawi within 

the education sector. This is the basis for investments in the education sector by 

Government of Malawi and Development Partners. One of the major areas of 

emphasis in the Plan is that students with special education needs have equal 

access to quality and relevant education.  

29 Section 25 of the Malawi Constitution provides mandatory primary 

education to all children including those with disabilities
20

. Malawi also ratified 

Universal Declaration of Human Rights, International Covenant on Economic, 
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Section 3 of the Act 
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 Section 25 – Education  

1. All persons are entitled to education.   

2. Primary education shall consist of at least five years of education.   

3. Private schools and other private institutions of higher learning shall be permissible, provided 

that - 

   a. such schools or institutions are registered with a State department in accordance with the law; 

   b. the standards maintained by such schools or institutions are not inferior to official standards  

    in State schools.  
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Social and Cultural Rights, African Charter on Human and Peoples Rights, the 

Convention on the Rights of the Child and the African Charter on the Rights and 

Welfare of the Child which also provide that primary education, shall be 

mandatory to all children. Despite these developments, there continue to be 

major challenges such as lack of disability friendly schools, that is, physical 

access, water and sanitation, learning materials, teachers‘ attitudes, long distance 

and road infrastructure to access the said schools, human, material and financial 

resources. 

30 The 2009 implementation guidelines for Special Needs Education (SNE) aims 

at promoting inclusive education, however enforcement of education in Malawi 

is constrained by the lack of enabling legislation as it is still using the Education 

Act21 although reviewed but not yet promulgated. Malawi recognizes that there is 

a need for more to be done in the education sector to allow persons with 

disabilities to be mainstreamed in the school system. Government needs to 

increase budgetary allocation to progress and implement the above said 

guidelines.  

31 The Government of Malawi provides MoGCDSW with an annual budget 

towards implementation of policy and programme interventions for persons with 

disabilities and activities in the disability sector. Further budgets are provided to 

MACOHA and Malawi Against Physical disabilities (MAP). It has been noted 

throughout the last five (5) years from 2009 to 2014, that these budgetary 

allocations to MoGCDSW, MAP and MACOHA are inadequate and this has 

affected effectiveness on the delivery of disability services.  

32 Notably in Malawi, there are a number of NGOs and Civil Society 

Organisations (CSOs) that carry out programmes for persons with disabilities. 

These organizations are funded by various Development Partners and 

significantly contribute to Government‘s efforts in the realisation of rights of 

persons with disabilities like FEDOMA, Malawi Union of the Blind (MUB), 

Malawi National Association of the Deaf (MANAD), Parents of Disabled 

Children Association of Malawi (PODCAM) to name a few. Their efforts have 

significantly contributed to the implementation of the Disability Policy as well as 

the enforcement of the Disability Act.  

III. Specific Provisions 

Article 5: Equality and non-discrimination  

33 Section 20 of the Constitution outlaws discrimination, harassment and 

victimization against persons with disabilities by those exercising public 

functions, those providing goods, facilities or services to the public, housing 

providers, employers, education providers (schools, further and higher education 

colleges and universities), associations and public transport providers. Notably, 
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the same Constitution allows for persons with disabilities to challenge their 

discrimination especially of public officers or bodies through the courts or quasi-

judicial bodies. 

34 Section 12 of the Constitution of Malawi guarantees that all individuals 

regardless of their physical characteristics, personal beliefs or any other 

distinguishing features are equal before the law and have equal protection of the 

law. It states in part that the inherent dignity and worth of each human being 

requires that the State and all persons recognize and protect human rights and 

afford the fullest protection to the rights and views of all individuals, groups and 

minorities whether or not they are entitled to vote. It further provides that as all 

persons have equal status before the law, the only justifiable limitations to lawful 

rights are those necessary to ensure peaceful human interaction in an open and 

democratic society.22 

35 The Constitution in section 20 apart from prohibiting discrimination, goes 

further to categorically state that legislation may be passed addressing 

inequalities in society and prohibiting discriminatory practices and the 

propagation of such practices and may render such practices criminally 

punishable by the courts. Malawi in fulfilment of this provision has promulgated 

the Deceased Estates (Wills, Inheritance and Protection) Act23 as well as the 

Gender Equality Act to eradicate cultural practices that are discriminatory. 

Furthermore, the Disability Act guarantees that every person with a disability 

shall be entitled to the same rights and privileges as all other people and in 

particular, those rights enshrined in the Constitution of Malawi24. 

36 Section 41 of the Constitution provides that every person with a disability 

shall be entitled to the same constitutional rights, privileges and legal remedies 

before the law as all other people. Further every person shall have a right to 

recognition as a person before the law, access to any Court of law or any other 

tribunal with jurisdiction for final settlements of legal issues. Additionally, every 

person has a right to an effective remedy by a court of law or tribunal for acts 

violating the rights and freedoms granted to him or her by the Constitution or any 

other law. It has to be stated that no person with disability has been refused 

remedies before a Court of law in Malawi because of his or her disability. For 

instance, in the case of The Republic v Evance Edison25, the court convicted the 

said Mr Edison of defilement of a girl with disability and sentenced him to 

fourteen (14) years imprisonment. 

37 The Constitution further recognises that the rights of persons with disabilities 

are in line with international instruments, which Malawi has ratified. Notably, 
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 Section 12 (d) (e) of the Constitution 
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 Act No. 14 of 2011 
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 See Part IV of the Disability Act 2012 
25 Criminal Case No. of 2014 
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section 20 explicitly guarantees the protection of children with disabilities from 

discrimination. These children are also implicitly catered for in section 13(g), 

which requires that persons with disabilities be supported through promoting 

greater access to public places; offering equal opportunities for employment; and 

ensuring the fullest possible participation in all spheres of Malawi society.  

38 Malawi‘s Constitution, thus, adequately provides for persons with 

disabilities, including children. However, enforcement of these constitutional 

provisions has been lacking due to inadequate resources. Furthermore, in 

Malawian jurisdiction, the enforceability of most human rights requires, under 

section 15 of the Constitution that only a person or group of persons with 

sufficient interest in particular human rights violations can challenge the same in 

a court of law26. There is little evidence on reported cases which have been taken 

to court by persons with disabilities or organizations representing them in terms 

of enforcement of their constitutional rights in the context of discrimination or 

violation of their rights under Malawian laws. It should be noted that this does 

not mean there are no violations taking place in Malawi, as such, Government 

needs to take measures to address this. 

Article 8: Awareness raising  

39 The Malawi Government recognizes awareness raising on the rights of 

persons with disabilities nationwide as a crucial step towards achieving equality. 

Malawi is yet to undertake a public poll to establish the extent to which the 

general population is aware of the Disability Act or disability issues.
 

Nonetheless, persons with disabilities are aware of their Constitutional rights 

despite that information on the recently enacted Disability Act is still trickling 

down to them. Malawi recognizes that the Convention reinforces a wide range of 

existing activities aimed at raising awareness of disability issues, promoting 

positive images of persons with disabilities, the use of appropriate language and 

combating stereotypes. 

40  As one way of raising awareness, the Government, through the Office of 

the President together with the Special Olympics International in February, 2014 

hosted an African Leaders Forum on Disability. Through the Forum, the 

Government was able to uniquely raise awareness on the issues of disability, 

especially intellectual disabilities in an effort to boost the rights of persons with 

disabilities in the country. At this Forum, governments, civil society 

organizations and development partners committed to challenge stigma and 

inequity by seeking inclusion of disability in the continent‘s development 

agenda. The Forum also provided an opportunity to build momentum to improve 

the rights of persons with disabilities, especially in areas of health, human rights, 

and education, by establishing an African Leadership Alliance on Intellectual 

Disabilities. This Alliance seeks to align with efforts such as the Africa Disability 
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Alliance, with a goal of achieving full participation, equality and empowerment 

of people with disabilities in Africa. The event raised the profile of persons with 

disabilities in terms of their rights especially, their right to participate in sports 

and physical activity; and promoting community engagement through the games. 

41 The Disability Policy provides that Government should ensure that there is 

awareness raising on matters to do with persons with disabilities. It further states 

that there should be encouragement of mass awareness about the causes and 

prevention of disabling conditions, undertake disability awareness among public 

transport staff and encourage the use of sign language and alternative 

communication systems27. In that regard, the Government through Community-

Based Rehabilitation (CBR) programme by MACOHA, FEDOMA and its 

affiliates and other players have raised awareness. Similarly, MoGCDSW 

through the Department of Disability and Elderly Affairs (DoDEA) has invested 

a lot in promoting disability mainstreaming in sectoral policies, plans, and 

programmes which has also a direct impact on increasing awareness on disability 

issues. 

42 Starting from 3
rd

 December 2014, the Government declared Disability 

Week with the aim of raising awareness. Disability Week will be observed a 

week commencing 3
rd

 December every year. In addition, since 2012 FEDOMA 

has been conducting disability audits to promote awareness on access to public 

infrastructure. Malawi further plans to institutionalize undertaking of disability 

audits within the observance of Disability Week. Furthermore, every year 

Malawi commemorates International Day of Persons with Disabilities where 

messages on disability are placed on print and electronic media. The Day is also 

commemorated through an open day function held in a selected district. 

Currently the Government is developing a Disability Communication Strategy to 

provide a framework on disability awareness raising. 

43 The Malawi Human Rights Commission (MHRC)28, a constitutional body, 

has the mandate to promote and protect human rights including investigation of 
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 The Disability Policy sets the government to –  

a. promote public awareness of human rights for persons with disability; 

b. develop a disability awareness programme within every line Ministry/Department in 

Government 

c. develop disability awareness projects aimed at journalists and the public broadcasters 

d. increase visibility of people with disabilities in the media. 

e. provide guidelines on disability friendly terminology for use by the media and general 

public. 
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  Section 15 - Protection of human rights and freedoms 

  (1) The human rights and freedoms enshrined in this Chapter shall be respected and upheld by the 

executive, legislature, judiciary and all organs of the Government and its agencies and, where applicable to 

them, by all natural and legal persons in Malawi and shall be enforceable in the manner prescribed in this 

Chapter. 
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protection and enforcement of rights under this Chapter shall be entitled to the assistance of the courts, the 

Ombudsman, the Human Rights Commission and other organs of the Government to ensure the promotion, 

protection and enforcement of those rights and the redress of any grievances in respect of those rights. 
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human rights violations. Under the Constitution and the Human Rights 

Commission Act, the Commission makes recommendations for the effective 

promotion and protection of rights. MHRC has no judicial or legislative powers. 

In order to make their operations effective, MHRC recently changed from a 

functional approach to a thematic approach which has seen the establishment of a 

Directorate for Disability and Elderly Rights. 

44 Pursuant to this mandate, MHRC has conducted various programmes 

aimed at raising awareness on rights of persons with disabilities including public 

inquiries. In 2013, it conducted a nationwide public inquiry on the status of the 

rights of persons with disabilities in Malawi.  The inquiry involved a cross 

section of persons with disabilities as rights holders on one hand and duty bearers 

such as civil society organisations, religious leaders, public institutions, service 

providers and policy makers on the other hand. The findings of the inquiry 

proved useful to the work of MHRC as well as Government and its stakeholders 

as they informed various programmes and interventions aimed at improving the 

lives of persons with disabilities. Furthermore, the findings formed part of 

Malawi‘s internal human rights reporting. 

45 MHRC has also conducted various trainings between 2012 and 2013 

including trainings for disability focal persons from Government Ministries, 

Departments and parastatals following the establishment of Disability Desk 

Offices in these institutions by the Government. These trainings were aimed at 

equipping desk officers on disability rights so that they can meaningfully 

mainstream disability issues in the national agenda. A total of 24 desk officers 

were trained. Some of the trainings were meant to enhance knowledge on 

protection and promotion of rights of children with disabilities and providing 

relevant materials to enhance capabilities in campaigning and advocating for 

disability rights. 

46 MHRC worked with various DPOs29 such as MANAD, MUB, PODCAM 

and Association of Persons with Albinism in Malawi (APAM) on programmes 

aimed at raising awareness on specific forms of disability30. It has also produced 

various IEC materials on different forms of disability. This includes the 

production and distribution of copies of Chichewa version of the CRPD to 

various stakeholders such as national libraries and community libraries managed 

by the National Initiative for Civic Education (NICE) Trust. To date 4,000 copies 

of the CRPD have been distributed. The Commission continues to conduct 

community sensitization meetings nationwide.  

47 Civil society organisations and international cooperating partners have also 

seen key in championing the cause of persons with disabilities through awareness 

raising. For instance, MUB in partnership with NICE and Malawi Electoral 
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Commission (MEC) formed 51 radio listening clubs as electoral activities in 

relation to the 2014 Tripartite Elections exercise, whereby 170 club listeners 

were females whilst 85 were male. Such partners‘ efforts to compliment 

Government‘s interventions and awareness have greatly contributed to the 

increased knowledge of rights of persons with disabilities as well as reporting of 

human rights violations against persons with disabilities. 

48 In terms of health, the Government of Malawi is still facing challenges in 

the areas of sexual reproductive health for instance in safe motherhood and male 

circumcision in the context of HIV and AIDS Program targeting persons with 

disabilities. It has to be acknowledged though that 10 district-based HIV and 

AIDS Organisation which include Malawi Aids Resource Organisation 

(MACRO), Banja La Mtsogolo (BLM), Population Services International (PSI) 

and National Association for People living with HIV and AIDS (NAPHAM) use 

MUB peer educators who were trained using support from Sight Savers in 

implementing HIV and AIDS activities at district level. Two of these 

organisations have developed their information on HIV and AIDS in braille. 

Notably, the HIV and AIDS Policy of 2005 does not recognize disability as cross 

cutting issue and its importance cannot be over emphasised for purposes of 

interventions and programming in HIV and AIDS. 

Article 9: Accessibility  

49 Malawi recognizes the importance of ensuring that persons with disabilities 

have access to information, services and buildings so that they have a strong 

platform from which they can access, exercise, promote and protect their rights. 

Commendable progress has been made in this regard. However, the MHRC 

Public Inquiry on disability noted that public health education campaigns are 

often visual and therefore not useful to persons that are blind and radio 

campaigns do not reach persons that are deaf.  

50 MACOHA which is a government institution facilitates provision of various 

assistive devices. In 2013, they facilitated provision of various assistive devices 

to 11,203 persons with disabilities, that is, 5,319 males and 5,884 females. This 

was more than double the numbers assisted in 2012 but the same levels as those 

assisted in 2010/201131. It is also acknowledged that MAP has issued over 5,566 

appliances from 2007 to 2013 to assist mobility of persons with disabilities. 

Government through the Local Development Fund in Phalombe District made 11 

schools in Nazombe Zone accessible to children with disabilities. Despite efforts 

by Government and its partners, there are instances where children have been 

unable to go to school due to their disability as they lack assistive devices or the 

infrastructure and distance make it difficult for them to attend school regularly. 
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51 Section 8 of the Disability Act provides a legislative requirement for the 

Government to take appropriate measures to ensure that persons with disabilities 

have access to the physical environment, transportation, information and 

communications, including information and communication technologies and 

systems and other facilities and services available or provided to the public. The 

Disability Act further states that no person shall be denied access or admission to 

any premises or the provision of any service or amenity, on the basis of 

disability.32 The Act provides penalties for non-compliance of these provisions. A 

court may, in addition to any penalties mentioned, order the person or body 

corporate, to undertake reasonable accommodation to facilitate access for 

persons with disabilities to the premises or the provision of the service or 

amenity.33 

52 The Government has been encouraging owners of public property to adapt 

existing buildings. In the past few years, 207 public and private buildings have 

been renovated so as to provide access points for persons with disabilities. There 

is also a similar trend for newly constructed buildings to provide disability 

friendly infrastructure like toilets and ramps. Through MACOHA programmes, 

67 schools were made accessible including water and sanitation in the 2012-2013 

financial year. However, there is no data on accessibility to other buildings. 

Malawi Government is developing access standards to guide construction and 

adaptation of public infrastructure for accessibility to persons with disabilities. 

There have also been different awareness campaigns on accessibility issues. For 

instance, the commemoration of World Standards Day in 2010 led by the Malawi 

Bureau of Standards focused on accessibility, standards and disability. 

53 Currently, the Office of the Vice President, which has been tasked with 

setting the political agenda as well as the lead agency for all public sector 

reforms, has been at the forefront in ensuring compliance with the Disability Act. 

The Office has taken on the task of providing an oversight role to ensure that all 

ministries and government agencies comply with provisions of accessibility and 

it has done this by issuing a directive that all government infrastructures has to be 

made accessible.  

54 During the commemoration of International Day of Persons with 

Disabilities and the observance of the newly established Disability Week in 

Malawi, the Government and stakeholders will be undertaking disability audits as 

one of the activities. The results of such audits will provide the necessary 

information to enhance access for persons with disabilities to all public 

infrastructures.  
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55 It should also be noted that one of the objectives of the Disability Policy is 

to promote easy access by persons with disabilities. Strategies on how Malawi 

can achieve these have been provided in the said policy. However, Malawi is still 

in the process of developing building standards and guidelines including internal 

furnishings that are appropriate and accessible for persons with disabilities. 

Similarly, Malawi needs to develop regulations to the Disability Act for 

stakeholders‘ compliance and enforcement by the relevant authorities. 

Furthermore, the Government needs to enforce the implementation of the 

guidelines in the Local Development Fund National Building Code as well as 

review the Building Code so that it is aligned with the CRPD and national 

policies and legislation on disability. Lastly, there is need to promulgate 

legislation, which provides for the technical guidelines.  

Article 10: Right to life  

56 Persons with disabilities have the same right to life from birth as persons 

without disabilities, and are not subject to arbitrary deprivation of life. 

Euthanasia and assisted suicide are both unlawful.  

57 Section 16 of the Constitution stipulates that every person has the right to 

life and no person shall be arbitrarily deprived of his or her life. However, a 

proviso to this section states that the execution of the death sentence imposed by 

a competent court on a person in respect of a criminal offence under the Laws of 

Malawi of which he or she has been convicted shall not be regarded as arbitrary 

deprivation of his or her right to life, however this provision does not make 

specific reference to persons with disabilities. Notably, the death penalty has not 

been imposed in Malawi since 1989. 

58 Part XIX of the Penal Code provides for the offences of murder and 

manslaughter. The maximum punishment for murder is death while for 

manslaughter it is life imprisonment. Prior to April 2007, the mandatory 

punishment for murder was death but the Constitutional Court of Malawi held 

that mandatory death penalty was unconstitutional because it was in violation of 

the constitutional guarantees of rights under section 19 (1), (2), and (3) of the 

Constitution on the protection of the dignity of all persons as being inviolable, 

the requirement to have regard to the dignity of every human being and the 

protection of every person against inhuman treatment or punishment; the right of 

an accused person to a fair trial under section 42(2)(f) of the Constitution; and 

the right of access to justice, in particular the right of access to the court of final 

settlement of legal issues under section 41(2) of the Constitution.34 

59  Currently the law is that no person may intentionally or unintentionally 

(directly or indirectly) take the life of another. The law does not make a 
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distinction as to whether the life is of a person with or without disability. This 

emphasises the sanctity of human life under Malawian law. Please also see 

discussion under Article 15 on the recent developments.  

60 Section 218  of the Penal Code  states that it is the duty of every person 

having charge of another who is unable by reason of age, sickness, unsoundness 

of mind, detention or any other cause to provide for that other person the 

necessaries of life. Where there is a breach of that duty by the person having the 

charge, he will be held to have caused any consequences, which result on the life 

or health of the other person. 

61 Additionally the Penal Code in section 242 states that any person who, 

being charged with the duty of providing for another the necessaries of life, 

without lawful excuse fails to do so, whereby the life of that other person is or is 

likely to be endangered, or his health is or is likely to be permanently injured, 

shall be guilty of a felony, and shall be liable to imprisonment for three years. All 

these provisions are aimed at ensuring the protection of human life without 

distinction. 

Article 11: Situations of risk and humanitarian emergencies   

62 The Department of Disaster Management Affairs, under the Office of the 

Vice President is responsible for the protection and safety of Malawians during 

natural as well as man-made disasters. The Department has made tremendous 

strides in mainstreaming disability issues in its programs. For instance, it has 

taken into account disability issues in its Disaster Risk Management Policy and 

Contingency Plans. At local level, Civil Protection Committees coordinate and 

implement disaster risk management interventions. These committees include 

persons with disabilities as members to ensure that issues of disabilities are 

effectively taken into consideration. In 2013 the Department commemorated the 

International Day of Disasters under a disability theme whereby awareness was 

raised on the need to include issues of persons with disabilities in disaster risk 

management. During disasters, the Government takes a leading role in the 

coordination and implementation of disaster management interventions with 

support from partners such as Red Cross, World Vision, Plan, Concern 

Universal, and Care. However, lack of specialised facilities and equipment in 

disaster risk management or rescue operations remain some of the major 

challenges to fully mainstream issues of persons with disabilities.  

63 Notably, the Constitution of Malawi allows for derogation of rights unless 

there is a declaration of a state of emergency by the President following 

widespread natural disasters
35

 or other prescribed circumstances. The derogation 
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is only permissible to the extent that in the case of a widespread natural disaster, 

it is strictly required for the protection and relief of those people in the disaster. 

64 The inclusion of issues of persons with disabilities in the development of 

emergency protocols is in line with the principles of inclusiveness and 

participation. 

65 In early January 2015, heavy rainstorms and floods hit Malawi. To ensure 

that persons with disabilities were not excluded from national disaster responses, 

the Early Recovery and Protection Cluster36 used the twin-track approach to the 

disaster. The first track was to mainstream disability in all national response so 

that persons with disabilities equally benefit. This ensured that basic needs of 

persons with disabilities were systematically addressed and fully integrated in 

relief aid in food security, Water, Sanitation and Hygiene (WASH), emergency 

shelter and camp management, Early recovery and Protection, Health and 

Nutrition. The second track was specific to disability, where persons with 

disabilities and their families were empowered and provided with specific 

services that meet their specific needs. Awareness was raised amongst persons 

with disabilities and their families about support and services available and to 

participate in relief activities. Assistive devices, mobility aids, hearing and vision 

aids were provided to meet their specific needs. In addition services such as 

personal assistance and mental health were offered.  

66 Further relief efforts included; designation of 40 rehabilitation and social 

welfare officers in the affected districts to continuously monitor and take part in 

provision of services and relief items to the flood victims to ensure that persons 

with disabilities benefit equally. Wheelchairs, tricycles, crutches, white canes, 

commode chairs, and sunscreen lotions for 750 persons with disabilities were 

procured and provided. Table 2 presents data on persons with disabilities affected 

by the floods. 

67 Fifteen 37 out of twenty eight districts were affected with Nsanje, 

Chikwawa and Phalombe being the worst hit. Over 200,000 people were affected 

and displaced and 7,681 persons with different types of disability in the 15 

districts were affected by displacement.  

68 The Early Recovery and Protection Cluster in collaboration with 

stakeholders in the disability sector like DoDEA, MACOHA, FEDOMA, Malawi 

Network of Elderly Peoples Organizations (MANEP), Public Service Pensioners 

Association of Malawi (PUSEPA), CBM, NAD, MAP and others following the 

floods, responded to the disaster in the targeted districts for a period of four 

months.  

                                                           
36 The national disaster risk management structure works in clusters to respond to disasters. Clusters are groups 

of humanitarian organizations, comprising UN, government, civil society, donors and other key humanitarian 

actors, in each of the main sectors of humanitarian action.  
37 Chikwawa, Nsanje, Phalombe, Zomba, Rumphi, Karonga, Thyolo, Machinga, Mangochi, 

Ntcheu, Chiradzulu, Mulanje, Balaka, Salima and Blantyre 
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Article 12: Equal recognition before the law  

69 Malawi is in strong support of the equal recognition of persons with 

disabilities before the law, and their right to exercise their legal capacity. It is 

recognized that there are circumstances in which persons with disabilities need 

support to exercise that legal capacity, or where they lack the mental capacity to 

make decisions for themselves, and on their behalf. Malawi needs to address this 

area to ensure that strict safeguards are in place to protect the individual in the 

way that such decisions are made. These safeguards include the duty to involve 

an independent advocate in certain situations. 

70 The right of the individual to equality before the law and protection of the 

law is stipulated in section 20 of the Constitution. Additionally, section 12 of the 

Constitution provides for the underlying principles, which clearly states in part 

―all persons have equal status before the law‖.  

71 In addition, the rights of persons with disabilities enshrined in part IV of 

the Constitution and the Disability Act guarantee that every person with a 

disability shall be entitled to the same rights and privileges as all other persons. 

72 Section 28 of the Constitution also provides the right of the individual to 

own property and not to be deprived of those rights arbitrarily.  There are no 

express or implied provisions in Malawi‘s legislation that prevents people with 

disabilities from full participation in society and controlling their own affairs, 

such as applying for bank loans, mortgages. It must be noted further that section 

44 of the Constitution clearly provides that expropriation of property shall be 

permissible only when done for public utility and only when there has been 

adequate notification and appropriate compensation, provided that there shall 

always be a right to appeal to a court of law. 

73 Persons with disabilities have been informed of their constitutional rights 

through ongoing workshops and training organised by civil society organizations. 

Government has also been doing radio programmes on Malawi Broadcasting 

Corporation Radio 1 and 2 as well as Zodiak Broadcasting Station on rights of 

persons with disabilities. Consultations with persons with disabilities on national 

policies and legislation focused on their Constitutional rights have been on-going 

in Malawi and this is reflected in the Disability Act.  

Article 13: Access to justice  

74 Part VI of the Disability Act provides an avenue for complaints of 

discrimination against persons with disabilities as well as remedies for those that 

have been discriminated against. Section 31 of the Act provides that where a 

person with disability has reason to believe that any person or institution that has 
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violated any provision in Part III38 of the Disability Act, the aggrieved person may 

commence legal action against that person or institution in any competent court of 

law.  This is also guaranteed under Section 46 of the Constitution. 

75  It must be noted that the Constitution provides for other persons or bodies 

to take part in the enforcement and protection of fundamental rights guaranteed 

under the Constitution.  Section 15(2) of the Constitution provides that any person 

or group of persons, natural or legal, with sufficient interest in the promotion, 

protection and enforcement of rights under this Chapter shall be entitled to the 

assistance of the Courts. The report acknowledges that the justice system in 

Malawi is not an inclusive system in respect of persons with disabilities because 

officers from the Malawi Police Service, the Malawi Judiciary and the Malawi 

Prison Service are not given special needs training to enable them to 

professionally handle persons with disabilities who are in the process of accessing 

justice. Persons with hearing impairments and the deaf-blind in particular have 

problems accessing justice either as offenders, complainants or witnesses since 

court staff are not trained to interpret or use sign language and there is an acute 

shortage of people with such expertise countrywide. 

76  Apart from the Court, the Ombudsman, the Human Rights Commission 

and other organs of Government have a duty to ensure the promotion, protection 

and the enforcement of those rights and the redress of grievances in respect of 

those rights. This ensures that the enforcement and protection of human rights for 

people with disabilities is not left to only those who have suffered discrimination 

or whose rights have been violated. In this regard the Constitution of Malawi has 

expanded the principal of locus standi for NGO‘s, Civil Society Organisations 

and Constitutional bodies39 in the enforcement, promotion and protection of 

human rights for all. 

77 In terms of the civil remedies that may be granted to an aggrieved person 

under the Disability Act, the court may award any of the following remedies40, 

that is (a) equitable relief that the court may consider appropriate in accordance 

with the gravity of the violation; the provision of auxiliary aid or services; or any 

other relief that the court may consider appropriate, including monetary damages 

to the aggrieved person.  

78 Apart from the remedies that a Court of law may grant, the Minister has 

also been given powers to impose administrative penalties on persons or 
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institutions that have violated the provisions of the Disability Act41. In order to 

ensure compliance with Minister‘s administrative penalties, the Disability Act 

makes it an offence for any person who fails or refuses to comply with an 

administrative penalty.42 

79 Malawi is committed to ensuring that persons with disabilities have equality 

of access to justice. Notably, the Malawi criminal justice has undergone 

significant reforms in the last four years including the review of the Criminal 

Procedure and Evidence Code43 however a lot of measures still need to be in place 

to ensure that persons with disabilities have the support they need to ensure they 

can effectively access justice at all stages of the legal process. Persons with 

disabilities can also exercise their legal rights as defendants, and victims, and can 

fulfill their responsibilities as witnesses and or other judicial aspects. In Malawi, 

persons with disabilities have access to legal aid on the same basis as others.  

80 Regarding the criminal justice system, inmates incarcerated are advised of 

their rights such as legal assistance, and their right to remain silent.  Section 42(1) 

(b) of the Constitution provides, in part, that every person who is held, including 

every sentenced prisoner, shall have the right to be detained under conditions 

consistent with human dignity, which shall include at least the provision of 

reading and writing materials, adequate nutrition and medical treatment at the 

expense of the State. It should, however, be observed that the prison system does 

not have the appropriate resources to address this issue.  

81 There is no provision in the Disability Act that determines reasonable 

accommodations in the legal process that ensures effective participation for all 

types of persons with disabilities in the justice system in whatever role they may 

find themselves. The same also applies to anyone without any form of disability.  

82 All the above provisions should be accessible in all forms including braille, 

sign language, digital and the local language however they are not. It is important 

to note that government does not have the resources to fully ensure that access to 

vital information is accessible to persons with disabilities. It will work towards 

ensuring that persons with disabilities are provided with these means in order to 

progressively realise the rights that are due to them in their fight to access justice. 

Article 14: Liberty and security of person 

83 Under Malawian law, no one may be penalized by deprivation of liberty 

simply on account of a disability or functional limitation. Indeed, a person may 

only be deprived of liberty if he or she has committed a crime or offence. Section 

16 the Constitution provides that everyone has the right to personal liberty. 

Section 19(6) of the Constitution guarantees the right to freedom and security of 
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person which includes the right not to be detained without trial; detained solely by 

reason of his or her political or other opinions; or imprisoned for inability to fulfil 

contractual obligations. 

84 The Constitution guarantees all fundamental rights and freedoms to every 

person without discrimination. This means that persons with disabilities are 

guaranteed the enjoyment of the right to life, liberty and security of the person. 

Furthermore, Malawi has no legislation that permits the institutionalisation or 

deprivation of liberty for persons with disabilities.  

85 Partners in Health and the District Assembly in Neno, located in the 

southern part of Malawi, are implementing a special assistance programme for 

persons with severe disabilities. Those who have no residing homes are assisted 

with standardized accessible houses and if they have families of their own, they 

are also accommodated there. The Constitution also states that an individual‘s 

right to own property should not be deprived thereof except in accordance with 

the law. 

86 In terms of reasonable accommodation, no specific provisions have been 

made for persons with disabilities in the prison regulations under the Prisons 

Act44. However, where resources are available, the Department of Prisons do 

provide necessary equipment like clutches, wheelchairs and other such devices 

and tries to accommodate inmates with disabilities by taking account the 

difficulties they may face prison.  

Article 15: Freedom from torture or cruel, inhuman or degrading treatment 

or punishment  

87 There are constitutional safeguards, which guarantee the right to human 

dignity and personal freedom45. Section 19(3) provides that no person shall be 

subjected to torture of any kind or to cruel, inhuman or degrading treatment or 

punishment. Additionally the Constitution specifically prohibits the subjection of 

a person to medical or scientific research without his or her consent. This 

reinforces a fundamental principle in medical ethics that states that any 

procedures or treatment may only be conducted with the informed consent of the 

patient and guardian. 

88 The conduct of health and biomedical research in Malawi dates back to 

pre-independence era
46

. Since then the need for health research has been growing 

in order to inform policy and health care service delivery. The National Health 

Sciences Research Committee in Malawi under MoH and the College of 

Medicine Research and Ethics Committee (COMREC) are some of the bodies 

that are responsible for health research in the country.  The three core functions of 
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the College of Medicine (CoM) are teaching, service and research. To facilitate 

the research function the University of Malawi established College Research and 

Publication Committees (CRPC) in all its constituent colleges. Studies conducted 

in the CoM include those that require participation of human subjects. All such 

research requires ethical review and approval. The CoM established COMREC in 

order to perform these functions.  

89 Guidelines for ethical and scientific standards for the conduct of research 

involving human subjects have been developed and established. Malawi is 

currently also using the Declaration of Helsinki (WMA), the International Ethical 

Guidelines for Biomedical Research Involving Human Subjects (/CIOMSWHO), 

Guidelines for Good Clinical Practice (ICH). Compliance with these guidelines 

helps to ensure that the dignity, rights, safety, and well-being of research 

participants are promoted and that the results of the investigations are credible. In 

addition, there are national guidelines by the National Commission for Science 

and Technology (NCST), formerly known as the National Research Council of 

Malawi (NRCM), which are based on international guidelines. College of 

Medicine (CoM) developed its first guidelines for COMREC in 1995. CoM has 

undertaken a review of the original guidelines to keep them in line with both the 

National Commission for Science and Technology and international guidelines. 

Article 16: Freedom from exploitation, violence and abuse  

90 The Constitution provides under sections 16, 17, 18 and 19 that everyone 

has the right to life, liberty and security as well as freedom from torture and 

degrading treatment. Malawi has the Prevention of Domestic Violence Act47, 

which ensures protection of all persons in a domestic arrangement regardless of 

gender or disability from incidences of domestic violence. In addition section 27 

of the Constitution prohibits acts of slavery, servitude or forced labour on any 

person. 

91 The Penal Code48 is the legislation, which governs criminal offences 

against the State.  It is applicable to every person who commits an offence 

committed in the Republic of Malawi. The general provisions relating to murder, 

assault and others apply equally to persons with disabilities. Interestingly, 

sections 164 and 165 impose a duty to provide the necessaries of life. The two 

provisions essentially provide that any person who has charge of any other person 

unable, by reason of detention, age, sickness, insanity, or any other cause – is 

under a legal duty to supply that person with the necessaries of life and can be 
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held criminally responsible for failing to do this. An offence against this section 

attracts a maximum penalty of 3 years term of imprisonment
49

. 

92 MoGCDSW is responsible for the coordination of the domestic 

implementation of the CRPD, CRC and CEDAW including the African Charter 

on the Rights and Welfare of the Child (ACRWC). The Disability Act introduces 

the Strategic Plan stating that social development should promote the wellbeing 

of all people across a wide range of sectors including social support, health, 

education, employment, and justice and community safety. The Act seeks to 

enhance intervention programmes with new policies, programmes and 

benchmarks. These programmes focus on social services such as labour and 

consumer programmes, activities related to gender equality and vulnerable 

communities including persons with disabilities, the destitute and chronically ill, 

migrant workers, children and families at risk, the elderly and women. 

Consequently social cash transfer programmes have been implemented targeting 

among others, persons with disabilities.  

93 The National Gender Policy provides equality and empowerment of 

women through specific measures under the six priority
50

 outcomes that will cater 

and recognise girls and women with disabilities activities and programmes upon 

endorsement by Cabinet. Conversely, the passing of the Gender Equality Act in 

2013 offers girls and women with disabilities further protection against gender 

discrimination. 

94 Mediation and diversion have been identified as the two processes for 

which to help, support a child whether in situations of neglect, violence, abuse 

and the same applies to children with disabilities51. Community support groups 

where there has been violence or abuse also intervene in such cases, whether 

support is needed for able-bodied people or persons with disabilities. 

95 The Universal Periodic Review (UPR) can also provide for independent 

monitoring in relation to the full realisation of the fundamental human rights 

encapsulated under the CRPD. The recommendations from the Malawi Human 

Rights Commission can be used as a guiding tool for enhancing the status of 

persons with disabilities. The recommendations can also be used to monitor the 
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Republic of Malawi‘s progress in relation to its commitment to the CRPD and 

more importantly the full realisation of fundamental human rights for persons 

with disabilities at the international level. Different human rights issues will 

attract work from the relevant UN bodies.  

96 Counselling services are provided to youth, families of persons with 

disabilities and by the Department of Children Affairs in the MoGCDSW, which 

works collaboratively with the Ministry of Health and Ministry of Justice and 

Constitutional Affairs. They also monitor the welfare of such persons and their 

families in order to identify other necessary support from other support agencies. 

97 MACOHA, also plays a pivotal role in assisting families and or victims of 

violence in Malawi. However, they are not specifically equipped to provide such 

services. There is a need to improve in this area in particular in the provision of 

human and financial resources to provide appropriate and professional services to 

victims of violence including persons with disabilities. 

98 The Penal Code provides for prosecution of any act or forms of violence 

against any person regardless of the situation. Furthermore, the Penal Code, under 

sections 253 to 256 provide for different forms of assaults punishable by a 

maximum of seven years imprisonment. Therefore, the penal law provides 

general offences for exploitation, violence and neglect. 

99 Section 165 of the said Penal Code creates an offence of neglecting to 

provide food, etc., for children. It provides as follows: ―Any person who, being 

the parent or guardian or other person having the lawful care or charge of any 

child of tender years and unable to provide for itself, refuses or neglects (being 

able to do so) to provide sufficient food, clothes, bedding and other necessities for 

such child, so as thereby to injure the health of such child, shall be guilty of a 

misdemeanour.‖  

100 Persons with disabilities in need of health or social care support want 

reassurance that such support is effectively regulated, and that their rights will be 

respected. The Government is committed to ensuring that safeguards are in place 

so that disabled people can have confidence in the system through the operation 

of effective regulation systems. Malawi‘s social care system still needs 

improvement from the inadequate qualified social workers or medical personnel, 

lack of shelters and institutions to provide care more especially for persons with 

disabilities who have experienced violence or abuse. 

101 Malawi from October, 2014 to date has experienced an increase in cases of 

violence and abuse towards persons with albinism. Reported cases of abductions, 

kidnappings and murder have been registered in Dedza, Machinga, Mangochi, 

Mulanje and Zomba districts. The MoGCDSW issued a press release on 5
th

 

February, 2015 which was also carried in the national papers and radios. The 

President and the Minister also made statements which were released in 

newspapers and aired on the radio and television. Copies of these are attached to 
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the report from Annex 1 and 2. Government following the recent albino 

abductions and killings developed a strategy on addressing the crisis. 

Furthermore, Malawi joined the rest of the world in commemorating the first ever 

International Albinism Awareness Day on 27
th

 June with the aim of raising 

awareness on albinism issues.  Attached as Annex 3 is the intervention strategy 

on attacks on persons with albinism and copies of press release and newspapers 

cuttings are attached as Annex 4. 

102 Zomba Magistrate Courts in Eastern Region is handling most of the 

criminal cases involving persons with albinism. Some cases have been concluded 

and others are still being prosecuted. All cases with lenient sentencing have been 

appealed. A list of the current cases in Zomba are consolidated in Table 3 and a 

copy of the ruling and sentencing of one of the cases is attached as Annex 5. 

Furthermore, the Government is undertaking an investigative research to establish 

the root cause of the attacks so that response approaches are evidence-based to 

deal with the situation completely.  

103 Malawi has further noted a huge influx of persons with disabilities into the 

cities who are on the street begging. During a stakeholders meeting held by 

MoGCDSW in Lilongwe on 4
th

 February, 2015, it was noted that the issue of 

street begging was slowly getting out of hand, as such the Government needed to 

take a multi-sectoral approach to dealing with the problem especially the criminal 

elements as evidence by a huge element of abuse of all persons but more with 

children. 

104 Preliminary results from a project being undertaken by Disabled Women in 

Africa (DIWA) with funding from Disability Rights Fund from September 2014 

have shown that a lot of cases of exploitation, violence and abuse of women and 

girls with disabilities go unreported. Their data indicates that over 64% of the 

respondents have experienced exploitation, and violence in their life time. Further 

that although 89% of the girls expressed that they can report abuse, only 56% of 

those that have experienced it and only 22% have actually reported after 

experiencing it. Whilst 100% of the women claimed they can report abuse but 

64.7% of the women that have actually been abused, only 17.6% have actually 

reported the abuse. And lastly an average of 50% women and girls did not report 

abuse because they did not know where to report. The project to date has seen 

itself rescuing girls from abuse following public awareness and taking up reported 

complaints. Notably, Malawi continues to face abuse in the form of persons with 

disabilities and more often children being segregated and kept from school. 

Anecdotal information suggests that this is due to parents not having enough 

information on how to manage the various disabilities as well as the lack of 

Government support structures.  
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 Article 17: Protecting the integrity of the person 

105 Malawi supports the right and respect for the physical and mental integrity 

of persons with disabilities as well as the view that they should be subject to 

medical or other treatment without their freely given, informed consent. Persons 

with disabilities have the same right to refuse treatment as everyone else even if 

that treatment is considered to be in their best interest. Where a person lacks the 

capacity to make such decisions themselves, any decision made on their behalf 

should be made in that person‘s best interests.  

106 Section 19 of the Constitution guarantees all persons against cruel and 

unusual treatment and therefore any procedures performed on the person can only 

be undertaken with their informed consent
52

. This has also been specifically 

provided for in Section 27 of the Disability Act. Furthermore, the onus rests with 

the designated guardian, in ensuring that appropriate consent for medical 

treatment provided to persons with disabilities in his/her care. Consent is usually 

provided by the next of kin and applies in other medical cases (not necessarily 

affecting persons with disabilities). 

107 The procuring of an abortion is illegal in Malawi and this is provided for in 

the Penal Code53, under section 231. The punishment for this crime is life 

imprisonment.  

108 Malawi acknowledges that persons with disabilities should be able to retain 

their fertility on an equal basis as those without disabilities. Currently there is no 

specific legislation that allows sterilization of a person who lacks the capacity to 

make their own decisions. 

 Article 18: Liberty of movement and nationality  

109 Any person born in Malawi is a Malawian citizen if his father or mother is 

a citizen of Malawi. This is provided for in section 4 of the Citizenship Act54.  

Furthermore, a person who is born outside Malawi can become a Malawian 

Citizen by descent on the date of his birth if his father or mother is a citizen of 

Malawi by birth. Regarding persons with disabilities, they are entitled to 

citizenship as any other person since the law does not allow discrimination in 

terms of entitlement of rights, freedoms and privileges under the law.  

110 According to the Birth Registration Act55, all births in Malawi including 

those of persons with disabilities must be registered and all children must be 

given a name. However, the birth registration books and forms under the said 
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Birth Registration Act do not provide a place for the registration of a disability at 

birth. Nonetheless, hospitals in the country have been able to register disability on 

the birth of a person but do not specify the type of disability except for Salima 

and Machinga Districts hospitals. Notably, under the birth registration exercises 

conducted by the National Registration Bureau (NRB), chiefs throughout the 

country have been specifying the types of disability in their village birth 

registries. The Government of Malawi has plans to ensure that this aspect is 

rectified. 

111 In terms of the Constitution, section 47 makes it clear that citizenship shall 

not be arbitrarily denied or deprived. It also recognizes that citizenship can be 

acquired by birth, descent, marriage, registration, naturalization or any other 

means prescribed by an Act of Parliament. Citizenship law in Malawi currently 

does not permit dual citizenship. There is, however, a robust discussion within the 

country for the Government to consider reviewing the law to allow dual 

citizenship. 

112 Section 39 of the Constitution guarantees to every person the right of 

freedom of movement and residence within the borders of Malawi. In addition 

every person has the right to leave the Republic of Malawi and to return to it. In 

terms of non- Malawians seeking to enter the Country, the requirements are 

provided for in the Immigration Act. Citizens from some countries require visas 

for entry into Malawi while citizens from certain designated countries are 

exempted from visa requirements. However there have been no recorded 

incidences of discrimination against persons with disabilities in terms of their 

right to movement.  

113 No persons shall enter, be or remain in Malawi unless he is in possession of 

a current permanent residence permit, or a current temporary residence permit, a 

current business residence permit or a current temporary employment permit
56

. 

Once a non- Malawian has entered into the country either through air, water or 

land, he or she has to present himself or herself to an Immigration Officer within 

24 hours of such arrival
57

. All Malawians as defined in sections 3
58

, 4
59

, 5
60

, 7
61
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and 21
62

 of the Citizenship Act can enter and leave the country whenever and for 

as long as they wish. Non-Malawians can apply for permanent residency after 

living in the Republic of Malawi continuously for 10 years. Unless incarcerated 

or prevented from doing so by the judiciary, there are no laws preventing the 

departure of people from the Malawi and this law applies to persons with 

disabilities as well.  

 Article 19: Living independently and being included in the community 

114 There is no system in place, which provides independent living and this 

includes personal assistants for persons with disabilities. As such persons with 

disabilities rely on well-wishers to assist them. This creates challenges to the 

independent livelihood of persons with disabilities. For instance, those in 

Machinga district face challenges because once a person has assisted them to 

cross the road, the person demands payment for the service.  

115 Government recognizes the efforts that DPOs in Malawi have undertaken 

to ensure independence of their registered members. For instance, MUB has given 

leadership training, using the funding from Atlas Alliance, to 1,500 of its 

members at all levels in areas of mobility, leadership, management, computer, 

literacy and small scale business. About 1,215 members were trained in 

leadership and management skills out of which 145 were employed in the public 

sector while 185 are self-employed. In fact in Mulanje and Phalombe, the Union 

trained 134 women in businesses and 131 are doing businesses. However, some 

persons with disabilities have developed a culture of relying on hand-outs instead 

of engaging in economic activities that are sustainable and provide a dignified 

life63. 

116 The priority for the Government of Malawi at the moment is to ensure that 

persons with disabilities know their rights; are able to access public facilities and 

services and are integrated into public institutions such as schools. Malawi 

understands persons with disabilities‘ right to independent living means having 

choice and control over assistance and/or equipment needed to go about daily life, 

and having equal access to housing, transport and mobility, health, employment, 

education and training needs. However, due to the progressive realization of this 

right, Malawi‘s current priority is on some of the essential fundamental rights but 

shall continue to move towards the realization of this choice. 

117 It should be noted that there is currently being implemented a Community-

Based Rehabilitation (CBR) programme in Malawi. The programme promotes 

persons with disabilities to have access to five major intervention areas namely; 

health, education, livelihood, empowerment and social inclusion. The CBR 

programme in Malawi was initiated by MACOHA with technical and financial 
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support from United Nations Development Programme (UNDP) and International 

Labour Organization (ILO) to cater for the needs of persons with disabilities. The 

CBR programme started as a pilot in Blantyre district but has since expanded and 

is now in 14 districts.  

118 In districts where the CBR programme is being implemented especially 

with support from NAD, Sight Savers International, CBM and Government, 

MACOHA promotes the capacity of persons with disabilities so that they have a 

stronger say on development issues affecting them. This is done through the 

promotion of representation of persons with disabilities at Village Development 

Committees, Area Development Committees and District Executive Committees. 

Hence the inclusion of persons with disabilities in mainstream development 

activities is being promoted at district and lower levels. In districts where there 

are CBR programs supported by CBM especially representation of persons with 

disabilities at different levels is encouraging but Government of Malawi 

Ministries at district level have not really taken up the practice of involvement of 

persons with disabilities. 

119 Additionally MACOHA‘s responsibilities include provision of 

rehabilitation services (including extension services); identification and treatment 

of children, youths, and adults with disabilities and referral for surgery as 

required (especially for orthopaedic and visual services); treatment of epileptic 

patients at community level; provision of shelter employment (production units); 

development of strategies and disability related services and provision of 

counselling and vocational training to persons with disabilities; education 

sponsorship to persons with disabilities and encouraging community participation 

in Community-Based Rehabilitation (CBR) programmes. Production Units in 

Blantyre and Lilongwe offer on-the-job training and provide employment 

opportunities for persons with disabilities.  

120 MACOHA has also been restructuring its two training centres namely 

Kamuzu and Lilongwe Vocational Training Centres which were opened in 1983 

and 1989 respectively. It is diversifying the courses being offered by the two 

training centres. As of 2014, it has graduated 3170 students since its inception. 

However the intended capacity has not been met due to underfunding. Since 

2001, it has added information technology, secretarial skills, motor vehicle 

mechanics, bricklaying, technical installation and refrigeration to its course list. 

The centres have since included people without disabilities amongst their students 

who will pay fees, while persons with disabilities receive scholarships. 

121 There are no living arrangements, including shared and sheltered 

accommodations which take into account any form of disability at this stage. 

However, it is envisaged that this will be addressed by the State in the future. 

Persons with disabilities live with and are cared for by their families, who, share 

everything with them. It is only when they are referred on severe medical 
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circumstances to the hospital, that they are admitted to the public hospital where 

everyone has access.  

122 Although there are no restrictions on anyone in Malawi to public places, 

persons with disabilities have little access to community services and facilities 

such as hospitals, places of worship, parks, sports and cultural activities and other 

social gatherings.   

 Article 20: Personal mobility 

123 In order to assist the mobility of persons with disabilities, donated 

assistive devices are provided by organizations such as the Malawi Rotary Club, 

MACOHA, STARKEY, International Rotary Clubs and other charitable 

organizations outside the Republic of Malawi. In addition, there is one orthotic 

and prosthetic centre in Blantyre, operated by the government that also supplies 

mobility aids to clients. Since there are many persons with disabilities who 

require mobility aides, not all are getting these devices. There is still a lot that the 

country has to pursue in order to cater for the needs of persons with disabilities 

such as signal indicators and street signs. It is a challenge at this stage as the State 

has limited resources but Government is committed to addressing this problem in 

the future. Table 4 shows the numbers of assisted devices provided through 

MACOHA. 

124 Although this has not been a concern in the past, Malawi is currently 

in the process of reviewing its Information and Communication Technology 

(ICT) Policy, as well as Communications Act64 with a view to integrate disability 

as recommended by the ICT division of the Office of the President and Cabinet. 

125 Specialist training for mobility skills for specialist staff working with 

persons with disabilities has been a part of the Ministry of Education teacher aide 

training program. Due to limited resources, the Ministry is taking every step to 

strengthen this programme with teacher aides across the country. 

126 There are no set measures in place in the country for personal 

mobility. In order to get appropriate assistive devices or aids for persons with 

disabilities, specific measurements are taken prior to ordering of equipment from 

appropriate suppliers in Malawi. Generally, the assistive equipment is usually 

sent to specific organisations in Malawi on a donated basis.  

127 Malawi‘s public transport system continues to be inaccessible to 

persons with disabilities, that is, designs do not put special structures like 

pavements, guard rails or traffic lights. Furthermore, the transport systems do not 

have monitoring systems to ensure provision or retention of such facilities for 

instance when the Kamuzu Highway in Blantyre was being rehabilitated, the 
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disability friendly traffic lights which were at Queen Elizabeth Central Hospital 

(QECH) were never returned after the completion of the works in 2013. 

 Article 21: Freedom of expression and opinion, and access to information  

128 Malawi is committed to ensuring that persons with disabilities have the 

right to freely express their opinion and to play an active role in all spheres of life. 

Section 34 of the Constitution ensures this right for persons with disabilities. As 

such they have a right to freedom of opinion, including the right to hold, receive 

and impart opinions, without interference. Section 35 of the Constitution provides 

that very person shall have the right to freedom of expression.  

129 The 2008 Malawi‘s Population and Housing Census shows that the country 

has over 82,000 persons with various hearing challenges. However there are only 

eighteen (18) sign language interpreters in the country with only five (5) actively 

working. Out of these one is in the North and the other is in the Central Region 

while the Southern Region has three. This acute shortage of sign language 

interpreters deprives persons who are deaf in accessing essential services. It 

further makes it difficult to eradicate all communication barriers which persons 

with hearing impairments face. In order to bridge the communication gap, 

currently MANAD together with various Government Ministries are carrying out 

some basic sign language user training.  

130 In Malawi, persons with disabilities have difficulties to access health 

services because most of the health campaign and communication is visual and 

audio. As such those with hearing and visual impairment often get inappropriate 

medication and the radio campaigns have no meaning to persons who are deaf. 

Health education messages on posters and pamphlets which are relevant and 

essential may not be seen by persons with visual impairments. 

131 Malawi has yet to develop its own sign language, and plans to have one are 

underway. Currently sign language is used by few. The national television, MBC 

TV airs some of its news and programmes with a sign language interpreter to 

promote the right to access information. Notably in Malawi, the sign language 

interpretation has not received formal recognition as stipulated by the Disability 

Act.  

132 Currently, few of the public documents in Malawi are accessible to persons 

with visual impairments for their respective purposes. There is limited 

information which is either on large prints or Braille. The country has a long way 

to go to sufficiently provide public documents in Braille for those with hearing 

impairments and audio ones for those with visual impairments. Further, those 

with severe learning difficulties have no access to information in a way they can 

understand. As such it is clear that accessibility to information which directly 

links to freedom of expression remains a challenge in the country. 
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133 Regarding access to information, section 37 of the Constitution guarantees 

to every person the right of access to all information held by the State or any of its 

organs at any level of Government in so far as such information is required for the 

exercise of his or her rights.  This is also reinforced in section 25 of the Disability 

Act, which provides that persons with disabilities shall have the right to access 

information and communication technologies at an affordable cost. Government 

is mandated in section 26 of the Disability Act to recognize the importance of 

research and the role that information and communication technologies play in 

improving the quality of life of persons with disabilities. Persons with disabilities 

share the same right as persons without disabilities to the media whether it is a 

newspaper, television or radio. 

134 Recently in Malawi an Access to Public Information Bill has been 

proposed in order to afford people the opportunity to have government 

information relating to expenditure and other public information. The purposes of 

the Access to Public Information Bill are, where consistent with the principle of 

the Executive Government's responsibility to the Constitution - to enable their 

more effective participation in the making and administration of laws and 

policies; to promote the accountability of Ministers of the Cabinet and officials, 

and thereby to enhance respect for the law and to promote the good government 

of the Republic of Malawi; to provide for proper access by each person to official 

information relating to that person and to protect official information to the extent 

consistent with the public interest and the preservation of personal privacy. 

135 Although there are no measures in place to provide accessible information 

and services for persons with disabilities, the media is open for awareness and 

reporting on all areas of disability. All media groups in the country freely air 

disability issues and welcome persons with disabilities to raise their issues. 

However, the Government has not put in place measurers to ensure private 

entities and mass media to compel them to provide their information and services 

in accessible form for persons with disabilities. 

 Article 22: Respect for privacy 

136 Section 21 of the Constitution of Malawi specifically protects the privacy 

of all persons. It provides that every person shall have the right to personal 

privacy, which shall include the right not to be subjected to some of the following 

searches of his or her person, home or property or interference with private 

communications, including mail and all forms of telecommunications. Although 

the law provides so, there are several challenges on the ground. For instance, lack 

of disability friendly systems prevent persons with disabilities from exercising 

their right to vote as was noted in the Mzimba by-elections in 2012. Further, in 

the Tripartite Elections of 2014, all visually impaired persons used a guide when 
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voting. Further on a daily basis those with hearing impairment have to talk using 

an interpreter. In all these scenarios it is clear that there is no privacy. 

137 Government of Malawi has no data protection laws, however privacy 

concerns especially where there is confidential information is protected by any 

institution keeping such information for instance judicial records on adoption 

cases or sexual offences involving children. The Ministry of Health has 

procedural guidelines in treating all information on every person including 

persons with disabilities confidential65.  

138 The Constitution states the right of the individual to life and security of the 

person and the right not to be deprived thereof except in accordance with law also 

applies to persons with disabilities. Therefore the misconception to conceal 

persons with disabilities on the basis of protecting their privacy is not acceptable. 

As a result of the many awareness campaigns on the rights of persons with 

disabilities, the attitude of people has been positively receptive towards them and 

they are more visible and accepted in society today. It is acknowledged that some 

persons with disabilities are locked-up in houses by their relatives and guardians. 

School going children are denied education as noted by MACOHA on their 

Tilitonse funded programme in Mzimba district which registered an increase 

enrolment of children with disabilities between 2012 and 2014. 

 Article 23: Respect for home and the family  

139 The Constitution allows persons with disabilities to enter into a 

marriage contract. For persons between the age of fifteen and eighteen years a 

marriage shall only be entered into with the consent of their parents or guardians. 

The State shall actually discourage marriage between persons where either of 

them is under the age of fifteen years. Section 2 of the Disability Act provides 

that every person with a disability shall be entitled to the same rights and 

privileges as all other persons in the Republic of Malawi. Therefore all persons 

with disabilities within Malawi have the right to marry and make a family in 

accordance with the law. 

140 The Marriage, Divorce and Family Relations Act66, allows persons with 

disabilities to enter into a marriage contract. The Constitution in section 22(3) 

clearly states that all men and women have the right to marry and found a family.  

141 Section 22(1) of the Constitution recognizes that the family is the natural 

and fundamental group unit of society and is entitled to protection by society and 

the State. The Constitution further provides that each member of the family shall 
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enjoy full and equal respect and shall be protected by law against all forms of 

neglect, cruelty or exploitation.  

142 In terms of social relationships a good proportion of persons with 

disabilities are married. Some studies67 have shown that some women with 

disabilities would want to get married and have children but most men do  not 

want to associate and let alone marry a woman with a disability. They are 

perceived as being unattractive. In some cases women with disabilities, have had 

their husbands dessert them because of their disability and some are even tricked 

into having sex with men and once they are pregnant they are abandoned.  

143 Persons with disabilities are protected from unlawful discrimination in the 

provision of family planning services. Reproductive health and family planning 

still remains a major issue for most women in Malawi including those with 

disabilities. Malawi does not have a comprehensive Sexual Health Strategy aimed 

at supporting all citizens to acquire and maintain the knowledge, skills and values 

necessary for good reproductive health and wellbeing. Notably persons that are 

deaf, blind, intellectual and with mental or health problems may have special and 

specific needs around contraception and sexual health, for example, in terms of 

accessible information but such is rarely provided. 

144 Section 33 of the Constitution provides that every person has the right to 

freedom of conscience, religion, belief and thought, and to academic freedom. 

This entails, therefore, women and girls have the right to express what they want 

and do not want to be done to their lives. At times families try to make decision 

for persons with disabilities for their protection. However, there is insufficient 

evidence supporting this as well as to how often this is done or under what 

circumstances it is done or allowed. 

145 The ongoing lobbying for the amendments of the existing policy with the 

Ministry of Health on voluntary tubal ligation (sterilisation) is aimed at 

recognising women‘s right to health and currently the reproductive form has been 

amended. However, the practice of health personnel needs to be monitored.  

 Article 24: Education  

146 Various measures such as introduction of the Early Childhood 

Development (ECD) Policy and various policies have been adopted to ensure that 

every child including those with disabilities have access to nursery, primary, 

secondary and higher education.   

147 Discrimination against persons with disabilities in education is prohibited. 

Section 25 of the Constitution provides that all persons are entitled to education.  

The provision allows for the establishment of private schools and other private 

institutions of higher learning provided that such schools or institutions are 
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registered with a State department in accordance with the law and the standards 

maintained by such schools or institutions are not inferior to official standards in 

State schools. In spite of this provision, evidence on the ground suggests that the 

majority of children with disabilities, especially those with intellectual disabilities 

are not accessing education. Even those that enrol, often drop out of school 

prematurely mainly due to issues of accessibility and a one size -fit-all 

curriculum. 

148 The Ministry of Education Science and Technology (MoEST) is 

responsible for ensuring that all Malawians have access to education and the 

education system is based on the 8-4-4 system where one spends 8 years in 

primary school 4 years in secondary school and another 4 years in the university. 

In terms of enrolment the number of pupils enrolled in primary school reached 1 

million in 1986/87. In 1993/94 enrolments was at 1.9 million and the following 

year in 1994/95 enrolment jumped to 2.9 million. The massive increase in 

enrolment in primary school was as a result of the introduction of free primary 

education. The number of primary schools is estimated at 5,400 while that of 

secondary schools is at 1,127. On the other hand the number of teachers is 

currently at 46,000 and 11,400 in primary and secondary schools, respectively. 

The National Education Sector Plan (2008-2017) highlights a number of 

problems facing the education sector in Malawi and these include: shortage of 

teachers, poor strategic management of teachers, inadequate teaching and learning 

materials, inadequate and inferior physical infrastructure and poor access for 

children with different types of disabilities. Table 5 shows enrolment figures for 

primary and secondary schools. 

149 In 2009 the Malawi Education System had an estimated number of 83,666 

learners with Special Education Needs (SEN) in primary school while 2,780 were 

in secondary schools. Currently, the numbers have increased to about 90,089 for 

learners in primary schools and 3,352 for learners in secondary school, while the 

current enrolment in public university for learners with different types of 

disabilities is about 61 with Chancellor College, a constituent College of the 

University of Malawi has the highest enrolment of 38 learners. The increase 

demonstrates Government‘s continued effort to increase access to education by 

Persons with Disabilities.  In 2009 there were 3,671,481 learners in primary 

schools and 243,838 in secondary schools in Malawi. The proportion of pupils 

with Special Education Needs (SEN) in primary school (2.3%) was twice that in 

secondary school (1.1%). In primary school 52.4% of the learners with SEN were 

boys while the rest (47.6%) were girls. In secondary school, however there were 

slightly more girls (50.6%) compared to boys at 49.4%. These statistics, however, 

do not capture all learners with disabilities enrolled in mainstream classes. These 

statistics from Education Management Information System excludes school going 

age children with disabilities who are not attending school; hence population-

based surveys are more informative. 
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150 The challenges facing teachers and learners include lack of knowledge and 

skills in teaching children with disabilities, inadequate teaching and learning 

resources, negative attitudes by teachers and the community towards children 

with disabilities, inaccessible school infrastructure and a lack of assistive 

devices
68

. There is also lack of specialist teachers in secondary schools as 

compared to primary schools. The majority of specialist teachers in Malawi are 

primary school teachers as compared to secondary school teachers. Public 

institutions of higher learning in Malawi restrict persons with disabilities to 

particular faculties which is discriminatory. For instance, at Chancellor College, 

learners with disabilities, especially those that are totally blind, are restricted to 

such disciplines as Humanities, Social Sciences, Political Science and Education 

(Humanities) despite their interest to study natural sciences such as Biology, 

Chemistry, Physics and Mathematics69. 

151 In recognising the challenges faced by persons with disabilities, the 

Government previously established special needs school to cater for learners with 

visual and hearing impairments. One of them is Chilanga School for the Blind in 

Kasungu district. Currently, the Government of Malawi is working towards 

inclusive education in the mainstream education system. For instance Lilongwe 

Girls Secondary school has a resource centre as well. Most of learners in 

speciality schools such as the Schools for the Blind started their education in 

other schools but because of lack of facilities for the learners with visual 

impairment, they had to be transferred to special schools. The learners with visual 

impairment love being in these special schools because teachers who know 

Braille are available, unlike teachers in mainstream schools. Mostly, teachers, 

parents and the community are the ones who identify learners with special 

education needs. The specialist teachers conduct advocacy work but their impact 

is limited because their numbers are low. For instance, Malawi has about 1,100 

special needs teachers nationwide to cater for about 93,502 learners with special 

education needs and these numbers are not sufficient. On the other hand, 

mainstream teachers and the majority of the community lack knowledge and 

skills on how to identify and assist learners with SEN. While Government 

established special schools for learners with SEN, the current policy encourages 

inclusion of children with disabilities in mainstream schools through the 

establishment of resource centres in these mainstream schools. Malawi has 140 

primary and 37 secondary resource centres70. These are not sufficient to meet the 

demand. The MoEST has also embarked on creating awareness amongst 
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community members about disability issues and the importance of community 

participation in addressing educational needs of persons with disabilities. As a 

result of these initiatives, some communities are mobilising resources and 

constructing resource centres for persons with disabilities in existing mainstream 

schools. For instance, Gumbo Resource Centre in Ntcheu and Migowi Resource 

Centre in Phalombe are resource centres that have been initiated and constructed 

by community members. In addition to this, the private sector and faith-based 

organisation have also participated in addressing the educational needs of 

children with disabilities. For example, institutions such as Airtel Malawi, Rotary 

and Lions Clubs have provided support to SNE institutions, especially resource 

centres throughout the country with infrastructure, food and non-food items, 

assistive devices teaching and learning materials and additional remuneration 

package for specialist teachers.  

152 Internationally Malawi is a signatory to a number of conventions such as 

the Salamanca Declaration (1994), Dakar Declaration (2000) and many others 

that advocate for inclusion of learners with special educational needs in the 

mainstream school. Furthermore, Malawi alongside other countries in the SADC 

region is advocating for inclusive education. In Malawi, inclusive education is 

being implemented using a twin-track approach whereby severe cases still go to 

special schools while those learners with mild cases go to inclusive setting. For 

instance, learners with hearing impairment are still going to special schools 

whereas learners with low vision or those with physical disabilities do attend their 

classes with the rest of the learners in mainstream schools.  

153 Curriculum and syllabus changes in the education system do not take into 

account the special needs of persons with disabilities. For instance, despite the 

introduction of information and Communication Technology or computer studies 

in Malawi Secondary Schools, learners with disabilities continue to be side-lined 

in benefitting from these studies. Further, the rate at which reforms or reviews in 

the curriculum and syllabi take place does not match the rate at which materials 

for these changes are developed in braille. The MoEST does not consider the 

diverse nature of disabilities of learners in Malawi‘s schools in the procurement 

of learning and teaching materials. However, despite the fact that the majority of 

learners with disabilities are side-lined from computer studies, learners with 

visual impairments are able to use the computers. This is been made possible by 

the Making Wonders programme which the department of special needs 

education is implementing with support from Scottish government to promote 

access to ICT among learners with visual impairments.  

154 The demand for SEN is high in Malawi but it seems this demand is not 

being met. Government is committed to ensure that this demand is met using the 

available resources. Currently, the MoEST has introduced the Itinerant Teaching 

Programme to cater for insufficient specialist teachers. Under this programme one 

specialist teacher is designated to manage SEN learners in different mainstream 
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schools in a given zone. Government also allocates financial resources for all 

SEN activities in all districts of Malawi. Using the resources districts such as 

Nsanje have managed to procure materials for SEN learners such as type writers 

for visually impaired children. However concerns from Nsanje residents were that 

there were no measures for learners with hearing impairments. Whilst in 

Chiradzulu, learners with disabilities are considered a priority when considering 

bursary applicants. In other districts wheelchairs for those with physical 

disabilities have been bought in the various resource centres. This is in line with 

section 10 of the Disability Act that recognizes the role of the Government in 

providing equal opportunity, and ensures an inclusive education system and 

lifelong learning for persons with disabilities. 

155 In terms of access to a built environment, the Ministry of Education issued 

a directive that all education facilities should be made accessible to learners with 

disabilities. The Education Infrastructure Management Unit has guidelines on 

how to construct structures that are disability friendly. To this end, Liwonde 

Teachers Training College and the recently constructed 20 secondary schools 

funded by the World Bank, which include Bangwe in Blantyre, Kasakula in 

Ntchisi and Chinsapo71 in Lilongwe are disability friendly. Currently, construction 

of new structures is complying with these standards.  

156 It should also be noted that section 11 of the Disability Act prohibits 

discrimination in education or training institutions on the basis of disability. Any 

person who discriminates persons with disabilities in education or training 

institutions in education or training institutions commits an offence and is liable 

to a fine of K100,000.00 and imprisonment for twelve years in case of a natural 

person and a fine of K1,000,000.00 in the case of a body corporate. 

157 Arising from the challenges that learners with disabilities experience in 

accessing education, the MACOHA CBR programme has created awareness to 

the communities on education of children with disabilities. To this end, there has 

been an increase in enrolment of learners with disabilities across the country from 

1,154 in 2012 to 5,533 in 2014. The programme has also oriented regular 

classroom teachers in inclusive education. So far 734 regular teachers have been 

oriented. The CBR programme has also facilitated provision of assistive devices 

as well as bursaries to needy and deserving learners with disabilities. Currently, 

438 learners have been supported with bursaries while 227 learners have accessed 

various assistive devices. The programme has also promoted access to school 

infrastructure such as classrooms, toilets and water points. Between 2012 and 

2014, 153 school structures were made accessible.  

158 In terms of the overarching role of the MoEST, with regard to persons with 

disabilities the Ministry‘s strategic objectives include increasing equitable access 

to education by persons with disabilities, improving quality of education provided 
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to persons with disabilities and improving governance and management of 

education for persons with disabilities. The MoEST has a Special Needs 

Education Directorate that has the responsibility of ensuring a conducive school 

environment where learners with SEN can easily access education without any 

hindrances.  

159 MoEST is also responsible for the training of specialist teachers. To some 

extent it is fulfilling the roles as described in the Policy and this has been possible 

because of the presence of the Directorate of Special Needs Education within the 

Ministry. Currently, Malawi has one college solely responsible for training of 

specialist teachers. The Montfort College is currently graduating about 100 

specialist teacher every two years.  

160 The National Special Needs Education Guidelines sets out a 

comprehensive approach to the implementation of special needs education in 

Malawi. The policy focuses on eight major components of SNE which include: 

early identification assessment and intervention; advocacy, care and support; 

management planning and financing; access, quality, equity and relevance. Each 

of these components has policy statements and strategies to ensure their effective 

implementation. Noted challenges to the realization of the guidelines include 

inadequate funding; inadequate teaching and learning materials; inaccessible 

infrastructure such as classrooms and toilets; long distances to facilities; and 

shortage of specialist teachers among other factors  

161 The Malawi National Education Strategic Plan (NESP) for the period 2008-

2017 outlines strategic interventions that will be implemented in Malawi within 

the education sector. This is the basis for investments in the education sector by 

GoM and Development Partners. One of the major areas of emphasis in the Plan 

is that learners with special educational needs (SEN) are taken care of. Some of 

the strategies that will be implemented over the 10 year period to address the 

challenges that learners with SEN include - 

(a) improving the provision of teaching and learning materials for both 

special needs education and other adults; 

(b) ensuring CBR programmes run by MACOHA have special needs 

education component; 

(c) mainstreaming special needs education at all levels of education and 

for both out of school and in school youth; 

(d) mainstreaming special needs education in both primary and secondary 

school curricula; 

(e) developing appropriate tools for special needs education for example 

sign language and braille; 

(f) increasing enrolment and making selection equitable including those 

of special educational needs; 
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(g) increasing the enrolment of special needs education teachers in 

training colleges; and 

(h) reviewing and revising Technical Entrepreneurial, Vocational 

Education and Training (TEVET) Act to incorporate issues of special 

needs and inclusive education. 

162 Table 6 provides the necessary budget data for the SNE that the 

Republic of Malawi has allocated in terms of education of persons with 

disabilities. 

163 Notably, MoEST is overall responsible for the technical education and 

vocational training in Malawi but Technical Entrepreneurial, Vocational 

Education and Training Authority (TEVETA) is responsible for developing and 

supervising TEVET policies in Malawi and for administering the TEVET Fund 

whose three main functions it is charged with are to: foster and promote 

entrepreneurial skills; promote vocational training for ―disadvantaged groups‖ 

(without naming them); and ensure that the TEVET system is demand-driven and 

responsive to the needs of the labour market, in both the formal and informal 

economy. The TEVETA Board is made up of 14 members, who are all appointed 

by the Minister. Significantly, the Board includes a representative of persons 

with disabilities. 

Article 25: Health 

164  Section 6(1) of the Disability Act provides that the Government shall 

provide appropriate health care services to persons with disabilities, including 

prevention, early identification, intervention and other services designed to 

minimize and prevent the occurrence of disabilities. Section 7 of the same Act 

provides that no person shall be denied access to health care and rehabilitation 

services in any health establishment or be required to pay a higher fee for such 

services, on the basis of disability. 

165 In Malawi, there are three major categories of health service providers: 

public-sector facilities, and not-for-profit private-sector facilities, and for profit-

private-sector facilities. Of the total 1060 health facilities, 48 percent are public 

facilities, 16 percent are faith-based organisations that work under the umbrella of 

the Christian Health Association of Malawi (CHAM). The rest belong to other 

non-governmental organizations (NGOs) or to the private for-profit sector. The 

public sector provides services free of charge to the population. However, under 

the decentralisation policy, the MoLGRD is responsible for delivery of services at 

district and lower levels. The Malawi Health Sector Plan is to ensure that services 

are brought close to the people that need them and the recommendation was that 

there should be a Health Facility that serves the community around that facility at 

every 8 kilometres. However, there are significant coverage gaps in terms of 
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health service provision to population living outside the 8 km radius. This 

resulted in Government going into a Service Level Agreement (SLA) with 

CHAM whereby clients get medical services in a CHAM facility free of charge 

and Government pays for such services in localities where there are no 

government hospitals. Hospitals under Christian Health Association of Malawi 

are private and charge user fees. The public sector accounts for almost 78 percent 

of health care services in Malawi. At the central level, the Ministry of Health 

(MoH) is mainly responsible for policy formulation and enforcement and setting 

of standards, planning and mobilising health resources for the health sector, 

providing technical support, supervision and coordinating research, monitoring 

and evaluation. National AIDS Commission as the HIV and AIDS national 

funding agency has provided funds to MUB, MACOHA, MANAD as DPOs to 

run HIV and AIDS programmes.  

166 Currently, the MoH provides health care to all Malawians including 

persons with disabilities. Information from participants to focus group discussion 

during nationwide consultations indicated that they do not access health services 

at the same rate as others because of their disabilities. For instance, there is lack 

of health specialist medical personnel who are able to understand health problems 

as communicated by persons with disabilities especially those with hearing, 

speech, visual and intellectual impairments. The situation is worse in rural areas 

where rehabilitation services are inadequate. Further, there are no accessible beds 

in the labour wards for women with physical disabilities. 

167 The MoH is also responsible for the prevention of disability, for example, 

through provision of vaccines such as polio, diphtheria, measles to children and 

the provision of adequate nutritional care to malnourished children. If 

malnutrition in children is not properly addressed it can lead to childhood 

disability. MACOHA provides and facilitates stimulation of children with 

disabilities and this has so far benefitted 1184 children nationwide. Health centres 

are also responsible for identification and referrals of persons with disabilities to 

higher health facilities such as district and central hospitals or rehabilitation 

centres. They also refer the patients to district or central hospitals. The follow-up 

of patients with physical disabilities is done by MAP with assistance from health 

facilities. Table 7 shows referrals for 2013. 

168 It has to be stated that MAP has recently suspended its outreach programs 

due to funding challenges. For instance, the Government gave MAP K207, 689, 

573 and K229, 865, 747 for 2011 and 2012 financial years respectively. The 

money for operations of the centre from the allocated funds were as follows: K66, 

748, 472.00 and K80, 099, 404.00 for 2010 and 2011 respectively. The actual 

expenditures were K66, 855, 031.00 and K79, 753, 73772. Within the Ministry of 

Health, medical rehabilitation is done in all central hospitals. Medical 
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rehabilitation service programs have been expanded to some district hospitals 

such as Ntcheu, Dowa, Kasungu, Rumphi and Machinga by utilizing medical 

rehabilitation technicians.  

169 The MoH has occupational therapists at Queen Elizabeth Central Hospitals 

as well as at Zomba Mental Hospital. These therapists are responsible for 

teaching patients activities of daily living such as bathing, dressing, and eating. 

However, there are only 2 Government occupational therapists. The Government 

of Malawi through MACOHA has facilitated provision of therapy to 2805 

persons with disabilities, 2992 eye surgeries which restored sight to the blind, 

1188 orthopaedic surgeries and facilitate provision of assistive devices to 1453 

persons with disabilities. In addition, the Ministry provides mobility aids and 

appliances to persons with disabilities. Physiotherapy services are found at 

Zomba, Mzuzu, Kamuzu and Queen Elizabeth Central Hospitals. There are other 

rehabilitation cadres such as physiotherapists, orthopaedic technologists, 

rehabilitation technicians, speech and language therapists, whose numbers remain 

limited, which means the majority of Malawians do not have access to 

rehabilitation. Physiotherapists are responsible for teaching clients gait training, 

do postural drainage, treatment of burns and the treatment of varieties of spinal 

cord lesions. 

170 The Government constructed a wheelchair production workshop at the 

Orthopaedic Centre at Queen Elizabeth Central Hospital. This was to improve the 

supply of appropriate wheelchairs which will be produced to individual client‘s 

specifications. At Kamuzu Central Hospital there is a specialist Paediatric 

physiotherapy unit within the physiotherapy department which caters for 

children‘s conditions. Currently, there are three (3) physiotherapists in 

government service and the College of Medicine is running a BSc. (Hons) 

Physiotherapy programme which was introduced in 2014. There   are nineteen 

(19) intern physiotherapists currently doing clinical attachments in Kamuzu 

Central Hospital and Queen Elizabeth Central Hospital and MoH only has one 

orthotic and prosthetic centre which produces mobility appliances such as 

wheelchairs as well as artificial limbs. Ekwendeni mission hospital in Mzimba 

district has a small unit responsible for the provision of artificial limbs and 

fabrication of braces.  

171 MoH signed a Memorandum of Understanding with 500 miles (Scottish 

NGO) for the provision of prosthetic and orthotic services at Kamuzu and Mzuzu 

Central Hospitals. These are fee-paying services however, for clients who cannot 

afford to pay for the appliances, the hospitals are responsible for the bills. 

172 Persons with disabilities have access to information as to where they can 

access health services whether public or private. The Southern Region of Malawi 

especially Mulanje, Chiradzulu and Nsanje have been implementing innovating 

practices at the health centres through the adoption of policies that ensure that 
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persons with disabilities are prioritized during health service provision. The 

practice also involves provision of a clinical officer and a Nurse who is versed in 

signed language for persons with hearing impairment. It is acknowledged that 

there remains a challenge on accessibility of health facilities due to beds and 

toilets that are not disability friendly. Those who require to use both hands and 

legs to move from one point to the other due to the nature of their disability, those 

with visual impairments and those who use wheelchairs find access to sanitation 

facilities problematic and a health hazard. Further in most hospitals there are few 

clinicians and nurses who are conversant with sign language, which means 

communication problems with clients that have hearing impairments. In all the 

districts birth registration is done at the chief and at the hospital. However, the 

birth registrations do not indicate whether or not the child has a disability except 

for Machinga district where disability is specifically mentioned on registration 

form.  

173 MoH has been working with MANAD in the training of different health 

cadres like physiotherapists, nurses, rehabilitation technicians, HTC councillors in 

the use of sign language. Between 2013 and 2015, 150 personnel have undergone 

training. Government recognizes that these efforts need to be escalated to ensure 

that persons with hearing impairments access to medical assistance. 

174 Notably, one component of the CBR program is health. It aims at 

improving access to health services by persons with disabilities. CBM supported 

CBR to provide eye care, mainly surgical removal of cataracts. As of now most 

clients are without rehabilitation services since MAP suspended its outreach 

programmes. When there is a need, CBR programmes also refer persons with 

disabilities to hospitals or other service providers. The evaluation of CBR 

programmes demonstrates increased access to health services by person with 

disability. For instance there are increased referrals to health facilities and 

specialist institutions; access to epilepsy treatment, restoration of sight and 

hearing after treatment of infections.  

175 Studies carried by Centre for Social Research have generally demonstrated 

that persons with disabilities have problems in terms of accessing health services. 

Thus clients can be aware of availability of health services and they also do 

require these services. However, only a minority receive the said services. This is 

also applicable when it comes to assistive devices. This demonstrates that there 

exist gaps between what services persons with disabilities need and what they 

receive. 

176 Challenges in accessing health services include: failure to seek treatment 

timely because of traditional beliefs, lack of money for people with disability for 

them to get to health centres, mistreatment e.g. during antenatal clinics, delivery 

and post-natal services as if persons with disabilities are not supposed to 

reproduce. Persons with disabilities may even be demeaned when they are 
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accessing services. For instance, some reported insults faced like being asked 

―how they can be expectant when they have a disability.‖ Further, communication 

barriers between health workers and persons with hearing impairments, mobility 

challenges from places of residence to health facilities including long distances to 

health facilities. Failure by health workers to effectively communicate health 

messages to persons with disabilities especially those with hearing and visual 

impairments e.g. persons with visual impairments failing to access HIV and AIDS 

messages because of lack of Braille information materials. 

Article 26: Habilitation and rehabilitation 

177 Malawi has one adult rehabilitation centre, which offers institutional 

rehabilitation to clients and multidisciplinary rehabilitation programmes to 

persons with various forms of functional limitations. These include 

physiotherapy, occupational therapy and some speech therapy. These 

rehabilitation programmes are designed to allow persons with functional 

limitations to become as independent as possible and to ensure their optimal 

reintegration in social and family life.  

178 Malawi is obligated to enable persons with disabilities attain and 

maintain lives that are as independent as possible with services and programs in 

place in the areas of health, rehabilitation, employment, education and social.  

179 MoH provides practical guidance for frontline clinicians and service 

providers on how to provide effective and efficient community services to help 

people achieve and maintain maximum health and independence. The ministry 

recognizes that the key aim of rehabilitation is to enable and support individuals 

to recover, or adjust, to achieve their full potential and where possible, to live full 

and active lives, participating in their communities. 

180 There are also NGOs and Foundations which provide rehabilitation 

services to persons with disabilities in Malawi. These include the Sue Ryder 

Foundation, St John of God, Feed the Children and the Malawi Against Physical 

Disabilities (MAP), which runs over 200 clinics in the country while Feed the 

Children runs two rehabilitation centres; one in Blantyre district and another one 

in Lilongwe district, which operates as an outreach programme. In 2014, Feed the 

Children reached over 1,290 children with rehabilitation services. The Sue Ryder 

Foundation provides medical rehabilitation services in the country. Further 

information on habilitation and rehabilitation programmes and services can be 

found under articles 19, 24 and 27. 
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 Article 27: Work and employment 

181 There have been efforts to tackle discrimination against persons with 

disabilities as governed by the Employment Act73. This Act prohibits all forms of 

discrimination: direct and indirect discrimination, incitement to discrimination, 

harassment and denial of reasonable accommodation for persons with disabilities. 

The Act is applicable, in both private and public sectors, to employment relations, 

conditions of access to employment, working conditions and the regulations 

concerning redundancies, and covers employed and self-employed persons at all 

levels and in all aspects of activity.   

182 On labour, Section 31 of the Constitution of the Republic of Malawi states 

that every person shall have the right to fair and safe labour practices and to fair 

remuneration. These provisions in the Constitution apply to all people in Malawi 

including persons with disabilities. The mandate to implement these 

constitutional provisions lies with the Ministry of Labour (MoL). In addition to 

the Constitution, the legislative mandates of the MoL are stipulated in other 

Malawian laws such as the Labour Relations Act,74 Occupational Safety, Health 

and Welfare Act75, the Employment Act76 and the Workers‘ Compensation Act77. 

The MoL promotes equal access to open employment opportunities by persons 

with disabilities as stipulated in the Employment Act; among other things, the 

Workers‘ Compensation Act makes provision for compensation for injuries 

suffered or diseases contracted by workers in the course of their employment, or 

for death resulting from such injuries or diseases; and the Occupational Safety, 

Health and Welfare Act makes provision for the regulation of conditions of 

employment in workplaces with regard to safety, health and welfare of employees 

and the prevention and regulation of accidents occurring to persons employed or 

authorised to go into the workplace; among other issues. The Ministry of Labour 

is therefore key in terms of ensuring a safe workplace hence preventing disability 

and disease as well as the prevention of discrimination in the workplace based on 

a number of factors including disability. 

183  Section 13 of the Disability Act prohibits discrimination in the work place 

against persons with disabilities and it states that no person shall be discriminated 

against on the basis of disability with regard to all matters concerning all forms of 

employment, including conditions of recruitment, hiring and restructuring of 

employment, continuation of employment, career advancement and safe and 

healthy working conditions. It is acknowledged that employment levels among 

persons with disabilities are very low. Apart from remnant traits of discrimination 

against persons with disabilities, there is generally lack of skills required for 
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employment among persons with disabilities. Efforts to impart vocational skills 

through the MACOHA and TEVETA have produced some meaningful results. 

The most common vocational skills acquired by persons with disabilities are 

tailoring, tinsmith, weaving, agriculture, carpentry and home economics. The 

majority of women are undergoing training in home economics and weaving as 

compared to men who are mostly trained in agriculture and tailoring. After being 

equipped with vocational skills, persons with disabilities are provided with capital 

items to start some small scale businesses or income generating activities in their 

respective communities. Persons with disabilities that have undergone such kind 

of skills training are been recognised by society and have been able to take up 

jobs. From 2012, MACOHA has managed to train 529 persons with different 

types of disabilities in various skills. 

184 The Government recognizes that persons with disabilities do not have 

meaningful access to employment due to quality of training offered to them. It is 

notable that persons with disabilities need more than vocational skills but should 

have access to gainful professional skills. The steps taken by public universities to 

ensure that persons with disabilities have access to education are commendable 

but the numbers remain extremely low. However certain Government institutions 

like the TEVETA should be commended for the vocation training that they 

provide to persons with disabilities in Malawi. Under the Technical, 

Entrepreneurship and Vocational Education and Training Act‘s uniquely provides 

for representation of persons with disabilities on its Board thus ensuring that the 

interests of persons with disabilities are addressed in the carrying out of the 

objectives which are to promote demand- driven, competency-based modular 

training systems; monitor gaps between supply and demand for skills; promote 

managerial skills; foster an entrepreneurial spirit ―with regard to both wage and 

self-employment‖; and facilitate sound and sustainable financing for the training 

system. Although the Act apart from Board representation does not specifically 

talk about persons with disabilities it however provides for skills development for 

persons with disabilities as noted above. 

185 Government through MACOHA runs a Placement Section which is 

promoting employment of persons with disabilities in meaningful jobs by creating 

awareness and lobbying from prospective employers to employ persons with 

disabilities. Between 2012 and 2014, 1,561 persons with disabilities have been 

assisted in getting meaningful employment in different sectors of the economy. 

Article 28: Adequate standard of living and social protection  

186 In terms of welfare provided through the social security systems, 

Malawi has the National Social Support Policy, 2012, which identifies four (4) 

social support interventions aiming at –  

a. providing welfare support to those that are unable to construct a viable 
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livelihood; 

b. protecting the assets and improve the resilience of poor and vulnerable 

households; 

c. increasing the productive capacity and asset base of poor and 

vulnerable households to move them above the poverty line; and 

d. establishing coherent and progressive Social Support synergies by 

ensuring strong positive linkages to influence economic and social 

policies and disaster risk reduction. 

187 It is in line with this policy that Malawi is implementing public works 

program, fertilizer input subsidy program, social cash transfer programs, school 

meals program, village savings and loans and the iron sheets and cement subsidy 

programs. However, Malawi does not have legislation dealing with social security 

system but it does have the Pension Act78. Persons with disabilities receive equal 

treatment in relation to other beneficiaries in these programs. Adequate quality of 

life and social protection to persons with disabilities are guaranteed under the 

Constitution of Malawi. 

188 Malawi together with Development Partners like NAD, CBM, UNDP, 

ILO, Sight Savers, Department for International Development (DfID) or United 

Nations Children‘s Fund (UNICEF) work to combat poverty and have been 

running social protection programs to meet contingencies or universal social 

rights. Such programs are public works program, fertilizer input subsidy program, 

social cash transfer programs, school meals program, village savings and loans 

and the iron sheets and cement subsidy program for vulnerable households.  

Persons with disabilities are targeted beneficiaries as being among the poorest of 

the poor in society. However, negative attitudes and prejudices by the public 

towards persons with disabilities influence traditional leaders who are charged to 

identify potential beneficiaries of such programs. This leads to exclusion of 

persons with disabilities. In places where awareness has been conducted, there are 

noticeable improvements because persons with disabilities are being included as 

beneficiaries in the social protection programs. It has to be noted that MACOHA 

has facilitated inclusion of persons with disabilities in social protection 

programmes. To this end, 524 persons are benefitting from cash transfer, 1,817 

persons benefitting from public works and 6,559 persons benefitting from farm 

input and subsidy program. 

189 CBR programs have ensured that persons with disabilities benefits 

from social protection programs as well as access business credit and loans. 

About 2, 146 persons with disabilities have accessed business credits and loans 
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through microcredit facilities offered by Opportunity International Bank of 

Malawi, MARDEF and other microfinance institutions. It has to be stated though 

that locations of institutions offering loans can be disability unfriendly for 

instance the Lilongwe MARDEF office which has steep stairs which shows the 

insensitivity of the institution to the needs of persons with disabilities.  

190 The Government is collaborating with different NGOs in promoting 

access to water and sanitation services in the country. The Ministry of 

Agriculture, Irrigation and Water Development is mandated to ensure that 

Malawians have access to portable water and sanitation services. The National 

Water and Sanitation Policies were developed to guide these initiatives so that 

they are equitably accessible to and used by all individuals in the society. The 

Ministry has also developed guidelines on provision of inclusive of WASH 

facilities and services. The Ministry is implementing a National Water 

Development Program. Under this programme, they have Dedza school sanitation 

project where latrines have been constructed in selected schools taking into 

account issues of inclusiveness. Other projects implemented on the same are in 

Mulanje, Zomba and Machinga districts. 

191 Notably, other NGOs like WaterAid and World Vision are also taking 

a lead in promoting access to safe water and sanitation. WaterAid is undertaking a 

number of interventions on equity and inclusion of persons with disabilities in 

water, sanitation and hygiene services. It is working with partners to reach out to 

excluded and marginalized populations through strategies and approaches that 

understand their differences. WaterAid in Malawi‘s country strategy paper 

addresses issues of exclusion and equity by emphasizing a pro-poor approach in 

all of its programming. Through the project the organization is implementing in 6 

districts in the country, groups of persons with disabilities in Balaka, Machinga 

and Chikhwawa districts have been trained to advocate and ensure that they are 

included in community WASH committees. The organization has also 

constructed public toilets, boreholes and other water points that are easily 

accessible to persons with different needs including those with disabilities 

 Article 29: Participation in political and public life  

192 In ensuring that all Malawians enjoy the rights that are guaranteed by the 

Constitution and, in particular, the right to participate in political and public life, 

section 20 provides for the right of the individual to equality and protection 

before the law. The Malawi Government has introduced new bank notes inscribed 

with disability features. However the process was not done in a consultative 

manner. As a result the disability features on the bank notes can hardly be 

recognised by the intended beneficiaries because of the way they were designed. 
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193 Furthermore, sections 32 and 38 of the Constitution provide for freedom of 

peaceful assembly and association. These rights apply to persons with disabilities 

and accordingly, section 16 of the Disability Act guarantees to persons with 

disabilities the right of association and representation. 

194 The Constitution also entrenches citizens‘ political rights in section 40. All 

persons in Malawi have the right to form or join political parties of their choices, 

campaign for a political party or cause and to freely make political choices. In 

order to sustain political parties, the Constitution provides that a political party 

that secures more than one-tenth of the national vote in elections to Parliament 

shall be provided with funding from the State. Currently Malawi has 50 political 

parties. During the last election persons with disabilities participated, however, 

with limited privacy during the voting process and currently a person with 

disability holds the office of Second Deputy Speaker in the National Assembly.  

195 Government is obliged under section 17 of the Disability Act to put in 

place deliberate measures and policies to create a conducive environment for 

persons with disabilities to effectively and fully exercise their political rights, 

directly or through their freely chosen representatives. Government is to do this 

by ensuring that voting procedures, facilities and materials are appropriate, 

accessible and easy to understand and use, protecting their right to freely vote by 

secret ballot in elections and public referendum, ensuring that they stand for 

elections, effectively hold office and perform all public functions at all levels of 

government; and guaranteeing the free expression of their will as voters and, 

where necessary and at their request, allowing a person of their own choice to 

assist them in voting; 

196 Section 18 of the Disability Act specifically prohibits the prevention of 

persons from participating in public or political life on the ground of disability. 

Any person who does this commits an offence and is liable to a fine of 

K100,000.00 and imprisonment for 12 months in case of a natural person and a 

fine of K1,000,000.00 in case of a body corporate.  

197 Therefore in terms of the Disability Act, a person with disability can 

demand as of right from the Electoral body for the provision of special facilities 

or assistance for the exercise of the right to vote. Regarding, the participation in 

public life section 17 of the Disability Act also imposes a number of obligations 

on Government to ensure that persons with disabilities equally participate in 

public life. Specifically Government is obliged to create an environment and to 

encourage persons with disabilities to participate fully in the conduct of public 

affairs, by- 

(a) having membership in non-governmental organizations, Boards of 

Statutory Corporations, diplomatic missions and other institutions 

concerned with the political and public life of the people of Malawi, 

and participation in the activities and administration of political 

parties; and 
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(b) forming and joining organizations of persons with disabilities to 

represent them at local, regional and international levels; 

(c) providing opportunities to persons with disabilities to participate in 

the planning, organization, management ,monitoring and evaluation 

of all development programmes and projects at the community and 

national levels 

198 The Parliamentary and Presidential Elections Act and the Local 

Government Act do not prohibit persons from exercising their right to vote. 

However, there is no special provision in the Electoral laws that mandate the 

Electoral Commission (hereinafter referred to as ‗MEC‘) to put in special 

measures to assist persons with disabilities during the voting process. Despite the 

absence of any legislation, the Electoral body in collaboration with other NGO‘s 

including disability rights organisation offer assistance to persons with disabilities 

during voting process.  

199 The elections in 2014 noted some improvements for persons with 

disabilities. For instance availability of tactile ballot papers, prioritisation of 

persons with disabilities when voting and awareness by MEC officials and the 

media. However, there continue to be challenges in terms of the exercise by 

persons with disabilities of the right to vote. Challenges range from 

inaccessibility to voting polls, inaccessible information for visually and hearing 

impaired persons, appropriate personnel, knowledge by officials on how to assist 

persons with disabilities or infrastructure that will enable them to cast their vote 

privately without the need of assistance. MEC has been made aware of these short 

comings and during the post elections feedback MEC has undertaken to take 

these into consideration. 

200 Since the advent of multiparty Democracy in 1994, Malawi has seen 

the election and appointment of persons with disabilities into various political and 

public offices including Ministerial position. However the numbers to date remain 

dismal despite persons with disabilities making up four percent (4%) of Malawi‘s 

population.  

 Article 30: Participation in cultural life, recreation, leisure and 

sport 

201  Section 20 of the Disability Act guarantees to all persons with 

disabilities the right to participate in cultural life, recreation, leisure and sports. 

The prevention or denial of a person from participating in social and cultural life 

on the ground of disability constitutes an offence under the Disability Act for both 

natural persons and legal persons. 

202 In terms of sports and recreation, the Malawi Disability Sports 

Association (MADISA), a civil society organization was formed in 1998 to 

promote mass participation and provide opportunities for persons with 
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disabilities to participate in sporting activities that are compatible and suited to 

their needs. MADISA is affiliated to FEDOMA, the Malawi National Council of 

Sports and the African Sports Confederation of the Disabled. The organisation 

has been able to lobby, advocate and create awareness on disability sports issues 

and has also organised disability sports events and related training. Special 

Olympics Malawi, which is an affiliate to the Special Olympics International, 

currently supports more than 5000 athletes with intellectual disabilities in the 

districts of Lilongwe, Kasungu, Blantyre, Chikhwawa, Chiradzulu, Balaka, 

Ntchisi, Ntcheu, Mchinji, Salima, Mzimba, Nkhata-bay, Rumphi and Karonga. 

Their programmes are meant to provide an opportunity to athletes with 

intellectual disabilities to participate in sporting activities as well build their 

confidence. The organisation is implementing a three-year Health Communities 

project to raise awareness on issues of intellectual disability and ultimately create 

communities where athletes with intellectual disabilities have the same access to 

health and wellness resources and can attain the same level of good health as all 

community members.  

203 The Government has created a good environment so that groupings of 

persons with different types of disabilities enjoy their right of participation. These 

include persons that have hearing impairments. Every year persons with hearing 

impairments commemorate Deaf Awareness Week from 21
st
 to 27

th
 September 

through their association, Malawi National Association of the Deaf (MANAD) 

with the aim of promoting awareness on issues affecting Deaf people as well as to 

showcase responsibilities and opportunities to Deaf people. During that week 

different activities are undertaken including sign language training, role 

modelling in schools for the Deaf, and different sporting activities.  

204 Malawi has the Ministry of Sports and Youth Development which 

provides policy leadership on matters of sports in the country. In addition, there is 

a Ministry of Information, Tourism and Culture that is there to promote among 

others, issues of culture and social life in the country. Section 19 of the Disability 

Act79 obliges Government to take appropriate measures to ensure that persons 

with disabilities have access to cultural life, recreation, leisure and sports.  

                                                           
79

 Section 19 of Disability Act –  

(i) cultural materials available in television programmes, films, theatre and other cultural 

activities, in accessible formats;  

(ii) places of cultural performances or services, such as theatres, museums, cinemas, 

libraries and tourism services, and, as far as possible, to monuments and sites of national 

and cultural importance; and 

(iii)  specific development programmes for sports, both in and out of school 

 



63 
 

 IV. Specific provisions for women and children 

  Article 6: Women with disabilities  

205 Government of Malawi realises that the advancement of women with or 

without disabilities is a cross-cutting issue in all its development programmes. 

The Gender theme in the Malawi Growth and Development Strategy II also 

highlights the cross-cutting nature of women‘s issues. However, there is need to 

operationalize this through mainstreaming gender in the economic and social 

sectors of society.  All rights and freedoms guaranteed under the Constitution 

have to be enjoyed by every person regardless of gender, sex or disability. For 

this reason, the Government has enacted a number of legislations that specifically 

aim at protecting and promoting the rights of women with and without disabilities 

namely the Gender Equality Act, the Deceased Estates (Wills, Inheritance and 

Protection) Act and Child (Care, Justice and Protection) Act to mention a few. In 

spite of these legal provisions, women with disabilities continue to be 

marginalised. 

206 Constitutionally, section 24 guarantees women‘s rights. It states that 

women have the right to full and equal protection by the law, and have the right 

not to be discriminated against on the basis of their gender or marital status. 

207 The Government enacted the Prevention of Domestic Violence Act 

(PDVA) in 2007 and the Gender Equality Act in 2013. The objective of the 

PDVA is to ensure the commitment of the Government of Malawi to eliminate 

gender-based violence occurring within a domestic relationship. It further aims to 

provide for effective legal remedies/ solutions and other social services to persons 

affected by domestic violence. On the other hand, the Gender Equality Act is 

aimed at promoting gender equality and equal integration of men and women in 

all functions of society. The Act also aims at prohibiting and providing redress for 

sex discrimination, harmful practices, sexual harassment and providing for public 

awareness and promotion of gender equality. 

208 Part 2.4.10 of the Disability Policy identifies women and children with 

disabilities as an integral component of all priority policy areas and so does the 

Constitution80. In February, 2015, Malawi enacted the Marriage, Divorce and 

Family Relations Act, which is aimed at protecting women rights in marriage and 

upon divorce. The Act became operational as of 30
th

 July, 2015. 

209 Malawi has made great strides in reducing the maternal mortality ratio and 

infant mortality rate and the reproductive health standards have relatively 

improved. The Government has had a robust and enviable immunization 

programme for many years -1980-2010. Recent high coverage is confirmed in the 

2010 Demographic and Health Survey (DHS) report which shows that 81% of 
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children aged 12-23 months were fully immunised. This is an increase in 

coverage of 26 % since 2004 DHS. However, in 2010 the country experienced an 

outbreak of measles with an estimated 43,000 children requiring treatment. The 

maternal mortality rate decreased from 984 per 100,000 live births in 2004 to 675 

per 100,000 in 2010, with an increase in women delivering at health centres from 

57.2% in 2004 to 73% in 2010. Currently, the neonatal mortality rate (NMR) is 

estimated at 33 deaths per 1,000 live births and it is higher in rural areas (34/ 

1,000) compared to urban areas (30/1,000) about 69% of women were protected 

against tetanus at their last birth. The 2010 DHS report confirms the slow increase 

in contraceptive use. The projected percentage of women aged 15-49 years who 

will be using any form of contraceptive in 2015 is anticipated to be 55%, while 

MDG target is 65% using modern methods. The Malawi Reproductive Health 

Strategy (2010-2015) echoes this target of 65% for the Contraceptive Prevalence 

Rate.  

210 It must however be acknowledged that despite enacting a number of 

progressive pieces of legislation, women and girls continue to suffer 

discrimination and sexual exploitation. This is more pronounced where women 

are not economically empowered and the situation is compounded with social and 

cultural norms.  Be that as it may, great strides have been taken to progressively 

empower women and girls through civic education and awareness of the general 

public on the importance of respecting women and girls rights. 

211 It has been noted that there are general provisions dealing with women in 

the broadest sense under the various policies and legislation however there is no 

concerted affirmative action specific for women with disabilities. Anecdotal 

information shows massive discrimination against women with disabilities for 

instance on access to sexual reproductive health and general health services due 

to lack of mobility assistance, communication for those with hearing and visual 

impairment81.  Furthermore the Disability Act is unable to provide reasonable 

protection for women with disabilities.  

212 Further anecdotal information has highlighted massive spousal 

discrimination when a woman bears a child with disability which results in 

husbands abandoning their families. Such practices make the achievement of 

women's rights challenging82.  

 Article 7: Children with disabilities  

213 Children just like adults in Malawi are guaranteed the enjoyment of 

fundamental rights in the Constitution. Discrimination of children is prohibited 

                                                           
81 Situation Analysis on Children with Disabilities(2013) by DoDEA and Center for Social 
Research 
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under section 20 of the Constitution. Additionally, section 23 of the Constitution 

provides that all children, regardless of the circumstances of their birth, are 

entitled to equal treatment before the law, and the best interests and welfare of 

children shall be the primary consideration in all decisions affecting them. Special 

recognition is made of children with disabilities in section 23(4). It is provided 

that all children shall be entitled to reasonable maintenance from their parents, 

whether such parents are married, unmarried or divorced, and from their 

guardians. Furthermore, all children particularly orphans, children with 

disabilities and other children in situations of disadvantage are supposed to live in 

safety and security and, where appropriate with State assistance83.  

214 The Constitution further prohibits all forms of exploitation against 

Children regardless of their status. The Government of Malawi in 2012 enacted 

the Child (Care, Protection and Justice) Act84. This is a comprehensive piece of 

legislation that consolidates the law relating to children by making provision for 

childcare and protection and for child justice and for matters of social 

development of the child. Notably, section 72 states that councils should register 

children with disabilities. However, implementation of this provision still remains 

a challenge and therefore a shortfall which needs to be addressed. Furthermore, 

the Child Care, Protection and Justice Act lacks specific provisions for children 

with disabilities and therefore a need for review. 

215 In terms of Early Childhood Education (ECE), Malawi does not have 

much information in both policies and legislation. However, the Child Protection 

Strategy (2014-16) gives prominence to children with disabilities and additionally 

the Social Support Policy (2012) gives prominence to the care of children with 

disabilities through support of the cash transfers, education assistance and 

extension of the Vocational Skills Training in colleges with the support from 

TEVET. Notably, in 2014, Government developed a 5 year programmes plan for 

children with disabilities. The development of this plan was informed by a survey 

on the situation of children with disabilities conducted in 2012. However, the plan 

still remains unimplemented.  

V. States Party obligations  

 Article 31: Statistics and data collection   

216 The Government of Malawi is aware of the importance of collecting 

and managing statistics, data and research, and the role of research in informing 

strategies, policies and programs that will ensure the advancement and protection 

of persons with disabilities. NSO is the government institution mandated through 

the National Statistics Act, 2013 to coordinate statistical activities in all 
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government ministries, Departments, Statutory corporations, civil societies and 

others. The institution is the central depository of all official statistics in the 

country and that the Commissioner of Statistics is empowered to declare statistics 

from other producers other than the NSO official upon certifying with a stamp of 

quality. All the Population and Housing Censuses undertaken in Malawi were not 

disability inclusive. It was only in the 2008 Population and Housing Census that 

Malawi had for the first time included a component of disability.  

217 The Malawi National Population and Housing Census showed that the 

total number of persons with disabilities was 498,122, representing about 4 

percent (4%) of the total population. There were notable differences between 

urban and rural areas. The numbers indicated that there were 452,743 in the rural 

areas and 45,379 in the urban areas. Detailed statistics from the 2008 Population 

and Housing Census Report are shown in the Tables 8 to 11 attached hereto.  

218 The 2008 census was to gauge the size or extent of the population of 

persons with disabilities. It was also to develop a survey frame so that researchers 

and agency responsible for disability can further collect information on living 

conditions of persons with disabilities, or barriers that affect their lives, 

programmes and services available for them. However, the information collected 

had limitations because of the nature of the tool used to collect such data. 

Additionally, gaps still exist which need to be addressed in terms of data 

collection for instance data on access to public infrastructure and transport. This 

report acknowledges that lack of up-to-date data on different types of disabilities 

in Malawi makes it difficult to design and implement inclusive development 

programs. 

 Article 32: International cooperation   

219 The Government of Malawi recognizes the support its partners give towards 

persons with disabilities and their organizations. The Government directed that all 

requests for financial assistance to development partners should pass through the 

Ministry of Foreign Affairs and Ministry of Finance and Economic Planning and 

Development in order to guarantee that the donor funds are properly used by 

recipient institutions. The Government of Malawi has received support from; 

UNICEF and Norwegian Embassy through UNDP in preparation of the CRPD 

report, programs for children with disabilities including research and awareness 

raising; NAD, CBM, UNDP and Royal Norwegian Embassy in areas of disability 

mainstreaming as well as capacity building of the department; Water Aid in the 

area of awareness raising and; World Vision in awareness raising and welfare 

support. 

220 MACOHA has received a lot of financial support from various 

partners to implement the CBR programme in Malawi as well as fulfil its 

mandate as provided by the Handicapped Persons Act, 1971. Recently, the 
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Tilitonse Fund supported MACOHA in its lobbying effort to ensure that its 

budget was fully endorsed by the Government. Table 11 shows Development 

Partner Support to MACOHA. 

Article 33: National implementation and monitoring  

221 MoGCDSW is Government‘s focal point for matters relating to the 

implementation of the Convention on the Rights of Persons with Disabilities.  

The Ministry works in collaboration with other Government ministries and 

departments on all matters concerning persons with disabilities. Under section 4 

of the Disability Act, the Ministry is responsible for promoting disability 

mainstreaming in all sectors and implementing, monitoring and evaluating 

programmes concerning persons with disabilities. In addition the Disability 

Policy has a detailed monitoring and evaluation plan on Government activities 

and initiatives regarding persons with disabilities. The annual budget for the 

DoDEA has successfully not been altered despite the downgrade from the 

Ministry as such it shows the Government‘s commitment to disability as shown 

in Table 13. 

222 The Minister is obliged under section 5 of the Disability Act to 

establish a National Advisory and Coordinating Committee on Disability Issues 

(NACCODI) which shall provide a forum for all key stakeholders on disability 

issues to receive, discuss and review reports from Government ministries and 

departments and other relevant stakeholders on disability mainstreaming; make 

recommendations to Government on best practices regarding the formulation of 

policies, legislation and programmes, with respect to disability; and oversee the 

implementation, monitoring and evaluation of disability-related programmes. In 

addition, the Minister has the mandate under section 28 of the Disability Act to 

establish a Disability Trust Fund which shall consist of such monies as may be 

given to the Fund by way of donations, contributions or grants. The purpose of 

the Trust Fund shall be to support the implementation of disability programmes 

and services. 

223 The Government has approved the establishment of NACCODI and 

members have already been chosen. NACCODI will ensure that disability is 

mainstreamed in the public sector, and in subsequent national development 

Strategies and that requisite funds are allocated in the respective budgets and 

utilized accordingly. Being a new structure, NACCODI membership awaits 

orientation on their Terms of Reference and functions. The Committee comprises 

Senior Government Officers at the grade of Principal Secretary, representatives of 

key disability organisations and development partners. The operationalization of 

NACCODI means a better enforcement of the Disability Act as well as 

monitoring of disability issues.  
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224  The National Committee and the Disability Trust Fund are parts of 

the Disability Act that are being implemented progressively. The Government 

also recognizes that it has not designated an independent monitoring agency but 

the reporting process has brought this issue into focus and it shall put it on its 

agenda for discussion. 

 Conclusion 

225 This report marks an important step for the Government of Malawi. 

The report shows notable progress for persons with disabilities and their issues in 

various areas such as education, health and socio-economic empowerment. 

Needless to mention though that progress in some areas is still gradual. 

Constitutional and specific legislation on disability provide protection from 

discrimination for persons with disabilities, and further guarantee their full 

participation in all areas of social and family life.  

226 Government acknowledges the need for more efforts to be done in 

order to attain the acceptable standards. It is important to note that the 

Government of Malawi is committed to making more progress to meet the 

specific needs of persons with disabilities in Malawi. Many challenges still 

remain, especially dealing with infrastructure and environmental issues, 

transportation issues, training institution issues and securing persons with 

disabilities‘ rights to fully participate in society but also for their security and 

safety. Government intends to utilise CBR and disability mainstreaming 

programmes to address the challenges being faced by persons with disabilities. 

227 The commendable work of disability rights organizations and other 

NGOs to promote the development and advancement of persons with disabilities 

will continue to be supported by Government so that all people of Malawi can 

advance forward together. 
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LIST OF INSTITUTIONS THAT TOOK PART IN NATIONAL STAKEHOLDERS 

CONSULTATIVE WORKSHOPS 

Government Institutions 

1. Department of Disability & Elderly Affairs 

2. Ministry of Justice & Constitutional Affairs 

3. Ministry of Health 

4.  Malawi Human Rights Commission 

5. Judiciary 

6. Centre for Social Research 

7. Ministry of Finance 

8. Chancellor College, University of Malawi 

9. Ministry of Housing 

10. Ministry of Information 

11. Department of Disaster Management Affairs 

12. Ministry of Agriculture, Irrigation & Water Development 

13. Dept. of Economic Planning & Development 

14. Special Olympics Malawi 

15. Ministry of Gender 

16. Ministry of Finance 

17. Ministry of Information 

Non-Governmental Institutions  

18. Association of the Physically Disabled in Malawi(APDM) 

19. MACOHA 

20. Water Aid 

21. Malawi Union of the Blind 

22. Parents of Disabled Children Association of Malawi (PODCAM) 

23. Malawi Disability Sports Association  

24. CBM 

25. Federation of Disability Organizations in Malawi  

26. St John of God Hospital  

27. Sue Ryder Foundation 

28. Feed the Children 

29. NGO-Gender Coordination Network 

30. Malawi National Association for the Deaf (MANAD) 

31. Malawi Against Physical Disabilities  

32. Chisomo Children‘s Club 

33. Malawi Union of the Blind 

 

International Organizations 

34. UNICEF 

35. Royal Norwegian Embassy 

36. UN Women 

37. UNDP 



70 
 

TABLES  
 

Table 1 - Schools that have been made disability friendly in Phalombe Education Zone, 2013 

School Modification 

Changa 4 ramps for 2 school blocks 

Mphembezu 1 toilet with 2 ramps 

Mangazi 1 accessible toilet with a stand 

Mambala 2 accessible toilets with ramps 

Longwe 1 toilet with a ramp 

Luwani 2 ramps for school blocks 

Nazombe 1 ramp for school block and painted 

all chalkboards 

Nambiti 2 ramps, 1 toilet  with stand, painted 

chalkboards and classroom floor 

Michesi 4 ramps for school blocks 

Siyamanda 1 new block with ramp 

Chitawotawo Painted 12 chalkboards 

 

Source: MACOHA /MUB Annual Report, 2013 
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Table 2 - Disaster Relief Distribution to Flood Victims 

 

DISTRIC

T 

PHYSICAL 

DISABILIT

Y 

BLIND 
ALBINO

S 

HEARIN

G 

IMPAIRM

ENT 

EPILEPS

Y 

LEARNIN

G 

DIFFICUL

TIES 

OTHER TOTAL 
TOTA

L 

SEX M F M F M F M F M F M F M F M F 
  

Nsanje 240 267 255 260 32 47 46 58 12 17 4 5 2 4 591 658 
        

1,249  

Chikwaw

a 
200 235 215 216 17 17 38 54 26 30 6 8 5 3 507 563 

        

1,070  

Thyolo 70 77 99 121 15 20 49 55 27 30 4 10 4 6 268 319 
           

587  

Mulanje 52 56 72 80 3 6 20 30 9 10 5 7 2 5 163 194 
           

357  

Phalombe 121 112 159 134 57 62 87 97 38 35 26 36 19 15 507 6 
           

513  

Blantyre 198 230 152 165 68 76 77 88 92 95 57 68 12 16 656 738 
        

1,394  

Chiradzu

lu 
36 73 73 85 20 24 32 26 13 17 5 5 2 2 181 232            

413  

Balaka 32 39 37 38 13 27 10 15 10 16 6 2 3 3 111 140 
           

251  

Machinga 98 118 55 63 26 35 15 27 15 23 2 1 2 5 213 272 
           

485  

Mangochi 20 25 17 20 2 3 15 20 5 6 5 3 7 2 71 79 
           

150  

Zomba 49 58 31 35 15 20 7 15 20 33 1 3 1 2 124 166 
           

290  

Salima 46 39 15 22 2 3 3 5 5 7 10 4 2 6 83 86 
           

169  

Ntcheu 77 75 35 65 12 14 20 39 9 10 1 3 5 7 159 213 
           

372  

Rumphi 24 35 53 58 2 5 14 5 9 12 7 5 5 2 114 122 
           

236  

Karonga 18 20 25 28 4 5 11 13 8 7 1 2 2 1 69 76 
           

145  

 TOTAL  

   

1,28

1  

  

1,45

9  

      

1,29

3  

   

1,390  

       

288  

        

364  

       

444  

        

547  

       

298  

    

348  

   

140  
  162  

     

73  

    

79  

       

3,817  

        

3,864  
        

7,681  

 Grand 

Total  

                  

2,740  

                     

2,683  

                        

652  

                        

991  

                    

646  

               

302  

              

152  

                           

7,681    

 

 

 

Source: Department of Disability and Elderly Affairs, 2015  
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Table 3 -  List of cases involving albinos in Eastern Region Judicial District 

Accused 

Person(s) 

Case No. Type of 

Offence 

District of 

Origin 

Court  Judge/Magistrate Findings Comments 

Republic 

vs. Wyson 

Sinoya and 

5 others 

Criminal 

Cause 

Number 

5 of 2015 

Burglary 

contrary to 

Section 309 

and abduction 

of a child 

under sixteen 

years of age 

contrary to 

Section 136 

of the Penal 

Code 

Machinga Second 

Grade 

Magistrate 

H/W Malula 2 years 

imprisonment 

with hard 

labour 

case is 

currently in 

the High Court 

for review 

Republic 

vs. Bello 

Dennis and 

five others 

Criminal 

Cause 

Number 

66 of 

2015 

 Machinga Senior 

Resident 

Magistrate 

H/W Nyimba criminal 

trespass 12 

months and 18 

months for 

found with 

human tissues 

Case rulings 

under Annex 

5. Two 

suspects were 

acquitted at 

ruling stage. 3 

suspects 

pleaded guilty 

to the 

substituted 

charges on 

case to answer 

stage and were 

convicted and 

sentenced. 

One pleaded 

guilty to all 

the charges.] 

Republic 

vs. 

MacNight 

Mwalabu 

Criminal 

Case 

Number 

141 of 

2015 

attempted 

child stealing 

(Samson 

Benjamin) 

contrary to 

Section 167 

(a) of the 

Penal Code 

and acts 

intended to 

cause 

grievous harm 

contrary to 

Section 235) 

of the Penal 

Code 

Balaka Senior 

Resident 

Magistrate 

H/W Kayira Accused 

acquitted at 

ruling stage 

 

Republic v 

Pillow 

Imran and 

Alli 

Mustafa, 

Ajalu 

Muleke and 

Witness 

Shuga 

Criminal 

Cause 

Number 

28 of 

2015 

burglary 

which is 

contrary to 

Section 309 

of the Penal 

Code, 

abduction 

contrary to 

Section 263 

of the Penal 

Machinga  Senior 

Resident 

Magistrate 

H/W Kayira  The victim is a 

2 years old 

male child 

namely Ibra 

Pillow and the 

case is at 

judgment 

stage 
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Code and 

child stealing 

which is 

contrary to 

Section 167 

(a) of the 

Penal Code 

Republic 

vs. Peter 

Jeke and 

Rabson 

Mwanyali 

Criminal 

Cause 

Number 

172 of 

2015 

selling human 

tissues (albino 

hair) 

Zomba Senior 

Resident 

Magistrate. 

H/W Kayira   

Republic 

vs. George 

Ningoliya 

Criminal 

Cause 

Number 

115 of 

2015 

charged with 

kidnapping 

Simonjile 

Chapita from 

lawful 

custody 

contrary to 

Section 258 

of the Penal 

Code 

Phalombe Senior 

Resident 

Magistrate 

H/W Mussa  Still in court  

Republic 

vs. Melinda 

Mbendera 

Criminal 

Cause 

Number 

144 of 

2015 

attempted 

child 

abduction 

Treeza 

Chikomesa 

contrary to 

Section 78 of 

the Child 

Care, 

Protection 

and Justice 

Act  

Zomba Senior 

Resident 

Magistrate 

H/W Kayira  Still in court  

 

Source: Judiciary Report, April, 2015 

Table 4 - Clients who received assistive Devices from MACOHA 

Year Female Male Total 

2009/2010 180 258 438 

2010/2011 161 203 364 

2011/2012 93 128 221 

2012/2013 195 235 430 

 
Source: MACOHA Annual Reports 2009-2013 
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Table 5 - Total Number of Special Needs Education Enrolment in Primary and Secondary School as of 2014 

 

Type of Disability   Male Female Total 

Visual Impairment     

 Low Vision 9513 9260 18, 773 

 Blind 254   212 466 

 Total     19, 239 

Hearing 

Impairment 

    

 Hard of hearing 9, 549  9458  19, 007 

 Deaf 1, 577 1355  2, 932 

 Total   21, 939 

Mobility Problem   4, 686 3544 8, 230 

Learning Difficulties  21, 471 19, 210 40, 681 

Grand Total     90, 087 

 

Source: Ministry of Education Science and Technology Statistics, 2013 

 

 

Table 6-Special Need Education Budget 

 

Financial Year Government Estimate SNE Budget 

2009/2010 - K 86, 538,000.46 

2010/2011 K185, 342, 951.00 K68, 169,000.54 

2011/2012 K185, 342, 951.00 K65, 384,000.61 

2012/2013 K196, 732, 597.00 K57, 692,00.31 

2013/2014 K212, 341, 089.00 K67, 307,00.69 

 
Source: Budget Statements 2009-2014 
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Table 7 – Referral Clients referred to MAP  

 

 Blantyre Zomba Lilongwe Rumphi Total 

Community 298 238 420 70 1026 

District 243 181 314 115 853 

District Level 151 178 06 911 1246 

Mission 

Hospitals 

59 93 84 167 403 

Central 

Hospitals 

40 56 420 11 527 

MAP Activity 31 01 03 03 38 

Central Level 18 93 49 150 310 

Kachere 

Rehabilitation 

15 01 01  1718 

Health Centre 281 117 109 959 1466 

 
Source: MAP Annual Report, 2013 

 

Table 8: Disability prevalence rate, proportion of persons with disabilities and proportion of total population 

by residence, 2008  

Area Total 

Population  Population 

Proportion   

Persons with 

disabilities  

Proportion of  

Persons with 

disabilities   

Prevalence 

Rate  

Total 13,029,048 100 498,122 3.8 3.8 

Urban 1,946,637 14.9 45,379 9.1 2.3 

Rural  11,082,861 85.1 452,743 90.9 4.1 

Northern 

Region 

1,679,491 12.9 90,683 18.1 5.4 

Chitipa 176,835 1.4 9,047 1.8 5.1 

Karonga 264,112 2 14,187 2.8 5.3 

Nkhatabay 215,429 1.7 12,722 2.5 5.9 

Rumphi 166,460 1.3 8,655 1.7 5.2 

Mzimba 718,402 5.5 39,293 7.9 5.4 

Likoma 10,714 0.1 1,026 0.2 9.5 
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Mzuzu 127,539 1 5,753 1.2 4.5 

Central 

Region 

5,497,252 42.2 214,466 43.0 3.9 

Kasungu 623,592 4.8 21,433 4.3 3.4 

Nkhotakota 299,240 2.3 11,213 2.3 3.7 

Ntchisi 222,374 1.7 12,099 2.4 5.4 

Dowa 559,849 4.3 34,325 6.9 6.1 

Salima 337,928 2.6 17,841 3.6 5.3 

Lilongwe 1,232,972 9.5 46,372 9.3 3.8 

Lilongwe City 669,532 5.1 16,012 3.2 2.4 

Mchinji 454,584 3.5 20,830 4.2 4.6 

Dedza 625,828 4.8 19,963 4.0 3.2 

Ntcheu 471,353 3.6 14,378 2.9 3.0 

Southern 

Region 

5,852,755 44.9 192,973 38.8 3.3 

Mangochi 796,036 6.1 25,018 5.0 3.1 

Machinga 494,835 3.8 16,970 3.4 3.4 

Zomba 578,766 4.4 13,985 2.8 2.4 

Zomba City 81,501 0.6 1,848 0.4 2.3 

Chiradzulu 287,604 2.2 17,236 3.5 6.0 

Blantyre 3399,406 2.6 11,357 2.3 3.4 

Blantyre City 648,852 5 12,367 2.5 1.9 

Mwanza 92,237 0.7 3,973 0.8 4.3 

Thyolo 590,472 4.5 24,963 5.0 4.2 

Mulanje 523,949 4 12,342 2.5 2.4 

Phalombe 315,185 2.4 11,938 2.4 3.8 

Chikwawa 437,892 3.4 16,760 3.4 3.8 

Nsanje 241,107 1.9 7,888 1.6 3.3 

Balaka 316,574 2.4 11,395 2.3 3.6 

Neno 108,339 0.8 4,931 1.0 4.6 
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Table 9 - Disability prevalence rate, percentage of persons with disabilities and total persons with disabilities 

by sex and place of residence, 2008  

Area Persons with disabilities Prevalence Rate  Percentage 

Male Female Male Female Male Female 

Total 243,269 254,853 3.8 3.8 48.9 51.1 

Urban 23,544 21,835 2.5 2.4 51.9 48.1 

Rural 219,725 233,018 4.1 4.1 48.5 51.5 

Northern Region 44,241 46,442 5.4 5.4 48.8 51.2 

Chitipa 4,384 4,663 5.1 5.1 48.5 51.5 

Karonga 6,858 7,329 5.4 5.4 48.3 51.7 

Nkhatabay 6,158 6,564 5.8 6 48.4 51.6 

Rumphi 4,225 4,430 5.1 5.3 48.8 51.2 

Mzimba 19,239 20,054 5.5 5.4 49 51 

Likoma 446 580 8.7 10.3 43.5 56.5 

Mzuzu 2,931 2,822 4.6 4.5 50.9 49.1 

Central Region 100,546 107,920 3.9 3.9 49.7 50.3 

Kasungu 10,971 10,462 3.5 3.4 51.2 48.8 

Nkhotakota 5,839 5,374 3.9 3.6 52.1 49.2 

Ntchisi 6,149 5,949 5.6 5.3 50.8 49.2 

Dowa 16,616 17,709 6 6.3 48.4 5.6 

Salima 8,779 9,063 5.3 5.3 49.2 50.8 

Lilongwe 22,795 23,777 3.8 3.8 49.2 50.8 

Lilongwe City 8,416 7,596 2.5 2.3 52.6 47.4 

Mchinji 10,572 10,257 4.7 4.5 50.8 49.2 

Dedza 9,370 10,593 3.1 3.3 46.9 53.1 

Ntcheu 7,038 7,340 3.1 3 49 51 

Southern Region 92,482 100,491 3.3 3.4 48 52 

Mangochi 11,959 13,059 3.2 3.2 47.8 52.2 

Machinga 8,185 8,785 3.5 3.4 48.3 51.7 

Zomba 6,825 7,160 2.5 2.4 48.8 51.2 

Zomba City 938 910 2.3 2.3 50.8 49.2 
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Chiradzulu 7,407 9,830 5.5 6.5 43 57 

Blantyre 5,627 5,730 3.4 3.3 49.6 50.4 

Blantyre City 6,614 5,752 2 1.8 53.5 46.5 

Mwanza 1,832 2,141 4.1 4.5 46.3 53.7 

Thyolo 11,545 13,419 4.1 4.4 46.3 53.7 

Mulanje 5,931 6,411 2.4 2.3 48.1 51.9 

Phalombe 5,414 6,524 3.6 4 45.4 54.6 

Chikwawa 8,470 8,290 3.9 3.8 50.6 49.4 

Nsanje 3,844 4,044 3.3 3.3 48.8 51.2 

Balaka 5,544 5,852 3.7 3.6 48.7 51.3 

Neno 2,347 2,584 4.5 4.7 47.6 52.4 

  

 Source: 2008 National Census Report – Disability and Thematic Report 

 

Table 10 -  Prevalence rate, proportion of persons with disabilities by age and sex, 2008  
 

Age/Sex Prevalence Rate Proportion with Disability 

Total Male Female Total Male Female 

Malawi 3.8 3.8 3.8 100 48.9 51.1 

0-4 1.6 1.7 1.5 7.5 8.1 7.0 

5-9 2.6 2.9 2.4 10.4 11.4 9.4 

10-14 2.9 3.1 2.7 9.6 10.3 8.9 

15-19 2.9 3.1 2.7 7.2 7.8 6.7 

20-24 2.7 2.9 2.5 6.7 6.7 6.7 

25-29 2.9 3.0 2.8 6.4 6.5 6.2 

30-34 3.5 3.5 3.6 5.9 6.1 5.7 

35-39 4.3 4.2 4.4 5.4 5.6 5.1 

40-44 5.6 5.3 6.0 5.0 4.8 5.2 

45-49 7.0 6.7 7.3 4.8 4.6 5.0 

50-54 8.3 8.0 8.6 4.5 4.2 4.8 

55-59 9.6 9.2 10.0 5.0 4.8 5.2 

60-64 11.4 11.0 11.8 4.2 4.0 4.4 

65-69 13.4 12.8 13.9 4.1 3.8 4.4 

70-74 16.2 15.7 16.6 3.4 3.0 3.8 

75-79 18.5 18.2 18.6 3.9 3.5 4.4 

80-84 21.3 21.6 21.1 2.4 2.0 2.8 
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85-89 23.2 23.5 22.9 1.9 1.6 2.1 

90-94 24.7 26.0 23.9 0.9 0.7 1.1 

95 and over  26.0 26.1 26.0 1.0 0.7 1.2 

 

Source: 2008 National Census Report – Disability and Thematic Report 

 
 

 

 

Table 11 -  Prevalence rate by age groups, 2008 

Age group  
Prevalence Rate  

Total  Male  Female  

5+  4.3        4.3     4.4  

5 – 14  2.8        2.9     2.6  

15-64  4.2        4.2     4.2  

65+  17.6        17.1    18.0  

  
Source: 2008 National Census Report – Disability and Thematic Report 

 

 

 

 
 
 

Table 12 - Development Partner Support to MACOHA 

 

 YEAR CBM NAD 

2010 N/A K65,600,000.00 

2011 K46,858,195.00 K66,115,000.00 

2012 K61,679,592.00 K67,790,000.00 

2013 K115,850,711.00 K115,848,300.00 

2014 

 

K115,374,600.00 K85,000,000.00 

 

Source: MACOHA Annual Reports 2010-2013 
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Table 13 – Budgetary allocation to Ministry of Gender from 2006-2015 financial years 
 MK 000,000 

 2014/15 Approved  2014/15 Revised 

PE  

ORT 

74.00 

229.81 

 

Recurrent - Total 303.81  

Development - Total 150.00  

2014/15 MoDEA - Total   453.81  

   

 2013/14 Approved  2013/14 Revised 

PE  

ORT 

73.25 

199.83 

 

Recurrent - Total 273.08  

Development - Total 60.00  

2013/14 MoDEA - Total   333.08  

   

 2012/13 Approved  2012/13 Revised 

PE  

ORT 

53.40 

158.94 

 

Recurrent - Total 212.34  

Development - Total 80.75  

2012/13 MoDEA - Total   293.09  

   

 2011/12 Approved  2011/12 Revised 

PE 

ORT 

50.25 

146.49 

57.65 

125.54 

Recurrent - Total 196.73 183.18 

Development - Total 105.00 105.00 

2011/12 MoDEA - Total   301.73 288.18 

   

 2010/11 Approved  2010/11 Revised 

PE 

ORT 

40.00 

145.34 

40.04 

145.34 

Recurrent - Total 185.34 185.39 

Development - Total 150.01 150.01 

2010/11 MoDEA - Total   335.35 335.40 

   

 2009/10 Approved  2009/10 Revised 

PE 

ORT 

30.17 

135.00 

31.69 

155.00 

Recurrent - Total 165.17 186.69 

Development - Total 70.00 70.00 

2009/10 MoDEA - Total   235.17 256.69 

   

 2008/09 Approved  2008/09 Revised 

PE 

ORT 

97.00 

240.00 

23.42 

240.00 

Recurrent – Total 337.00 263.42 

Development – Total 165.00 165.00 

2008/09 MoDEA - Total   502.00 428.42 

   

 2007/08 Approved  2007/08 Revised 

PE 97.00 97.00 
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ORT 185.00 185.00 

Recurrent – Total 282.00 282.00 

Development – Total 105.12 105.12 

2007/08 MoDEA - Total   387.12 387.12 

   

 2006/07 Approved  2006/07 Revised 

PE 

ORT 

14.28 

72.80 

13.42 

92.80 

Recurrent – Total 87.08 106.22 

Development – Total - - 

2006/07 MoDEA - Total   87.08 106.22 
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ANNEXES  

 

 
Annex 1: President’s Address on the Albino Crisis  

 

HIS EXELLENCY PROF. ARTHUR MUNTHARIKA STATEMENT ON KILLINGS AND 

ATTACKS ON PEOPLE WITH ALBINISM 

  

I, like my fellow Malawians, have been deeply shocked with reports of killings and 

abductions of people with Albinism.  

  

The media has reported these barbaric acts and the Police have made some arrests.  

  

I called for this media briefing, first to condemn, in strongest terms, attacks on our brothers 

and sisters with this condition.   

  

The attacks are an evil and a threat to the basic human right to life for all human beings 

enshrined in the Republican Constitution which I swore to protect and uphold as President of 

the Republic.   

  

As a matter of fact, I have directed Minister of Internal Affairs, the Inspector General of 

Police and all security agencies to be on high alert and arrest all people responsible for the 

attacks, abductions and killings.  

  

I have further directed the Minister, Inspector General and all security agencies to provide 

maximum protection to our brothers and sisters with Albinism.  

  

I call upon our colleagues in the judiciary to seriously consider the need for speedy trials for 

all suspects arrested in connection with the attacks and killings so that we pull in one 

direction as Government in stopping this vice.  

  

Fellow Malawians, regardless of social status and let alone skin condition, we are all citizens 

of this country and no section of people should live in fear of losing their life or body parts 

because of the way they were born and some people's unreasonable beliefs.   

  

I appeal to all people of good will to cooperate with our security agencies in reporting all 

those suspected of involvement in these barbaric acts.  

  

As Commander-in-Chief of the Malawi Defense Forces and the Malawi Police Service, my 

message to those perpetrating these criminal acts is that we will hunt you down and not 

relent until you are apprehended and justice takes its full course on you.   

  

Finally, the First Lady and I send our sincere condolences to those families that have lost 

their beloved ones through these inhuman acts.    

  

May God bless you all and bless our beloved country, Malawi.  
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Annex 2: Minister’s Speech on the Albino Crisis  

  

Government of Malawi  

  

UPDATE ON THE PROGRESS ON THE RESPONSE TO THE KILLING,  

ABDUCTION AND EXHUMATION OF THE REMAINS OF PERSONS WITH 

ALBINISM IN MALAWI: TALKING NOTE FOR THE MINISTER OF  

GENDER, CHILDREN, DISABILITY AND SOCIAL WELFARE DURING THE 

PRESS CONFERENCE   

  

AT   

  

GOLDEN PEACOCK HOTEL, LILONGWE  

  

24
TH

 MARCH, 2015   
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• Distinguished Participants,   

• Members of the Press,   

• Ladies and Gentlemen  

It is with great honor that I am here to update you on the progress in responding to national 

issues on the killing, abduction and exhumation of the remains of persons with albinism in 

Malawi.  

  

Ladies and Gentlemen, you will recall that on Thursday, 19
th

 of March 2015, our State 

President, Professor Arthur Peter Mutharika informed the nation on the government‘s stand 

towards the increased reported cases of abduction, killing of persons with albinism as well as 

the exhumation of their remains for the bones in Malawi. I would like to join the President in 

condemning this inhuman and barbaric act targeting persons with albinism. However, the 

main purpose for inviting you our colleagues from the media is to give you an update on the 

progress that we are making so far to address this situation. But before I do that, I would like 

to give you a little-bit of the background to the situation.   

  

Background:  

Ladies and Gentlemen, according to SADC estimation on the population of persons with 

albinism there are over 7,500 persons with albinism in Malawi living across the country.   

The first case of abduction of persons with albinism in Malawi was reported in 2009, 

however it is from 2014 that these cases have become frequent as evidenced by the reports 

coming mainly from the eastern region districts bordering Mozambique. Such districts 

include Mangochi, Machinga, Zomba, Mulanje, Ntcheu and with other isolated cases in 

Blantyre and Balaka. Machinga remains the district with the highest number of reported 

cases.  So far we have received reports of the following cases -  

 

1) A young man with albinism who was kidnapped in Dedza, and was rescued at 

Linthipe by the community and police in 2009.  

2) Yohane Kamwendo who escaped human trafficking in  

Blantyre on 3
rd

 June, 2013  

3) Maria Kosta, an 8-year old girl from Mayaka, Zomba who disappeared on 2
nd

 July, 

2013 and is believed to have been killed.   

4) Precious Nathalo, a 9-year old girl who was kidnapped in Dedza in March 2014 and 

was rescued by a girl who was passing by.   

5) Violet Kanyama aged 25 years, from Mulanje went missing on the 10
th

 of November 

2014 and was found dead on the 12
th

 of November 2014 in a garden with 

amputated arms and feet.   

6) Mina Jeffrey, an 11-year old girl who was kidnapped by men on January 5, 2015 but 

managed to escape.   
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7) Malita Makolija, a 68-year old woman from Zomba who went missing on 17
th

 

January, 2015 and was found dead with no head, legs and arms.  

8) A 19-year old girl from Machinga who, in February 2015 was kidnapped from her 

veranda in broad day-light by 3 men.  However she was rescued by 

neighbours.   

9) Ibra Pilo, a 2-year old girl-child from Machinga who is still missing.  She was 

kidnapped from her parents‘ home around 10pm, in February 2015.    

  

10) An 11-year old boy from   

Balaka who on 13
th

 March, 2015 survived possible kidnapping.   

11) Three cases of exhumation of  remains of persons with albinism in Machinga and 

Blantyre between February and March, 2015.   

12) A girl who was rescued from kidnapping in March, 2015 in Zomba.   

13) Sentencing of a man who attempted to abduct a 2year old child in Machinga for 2 

years imprisonment by the Magistrate in Liwonde.   

14) The arrest of a 36 year old man who attempted to abduct an 11 year old boy in Balaka 

in March, 2015.  

15) Two separate incidents which were reported at Muloza boarder police post where two 

Mozambicans were found with body parts of persons with albinism.   

  

Where we are:  

Ladies and Gentlemen, you will recall that I have on several occasions condemned these acts 

together with disability organisations like FEDOMA and the Association of Persons with 

Albinism in Malawi. Other organisations including the UN Agencies have also joined in 

speaking against these barbaric and brutal behaviors.   

I would like to inform this gathering that this situation that we are faced with at the moment 

requires concerted efforts. It is in this line that my Ministry instituted a National Steering 

Committee on response to albinism atrocities, comprising of government ministries and 

departments, human rights institutions, the judiciary, law enforcement agencies, UN 

agencies and disability organisations. These include my Ministry as chair, Ministries of 

Home Affairs, Justice and Local Government, Malawi Human Rights Commission, the 

Malawi Police Service, Disability organisations among others.  The committee has already 

met three times and has come up with a strategic intervention plan, which we have already 

started implementing. There are 5 critical interventions that have been planned in order to 

assist in addressing the dire situation as follows:   

1. Education, awareness raising and training:   

The main objective of this intervention is to intensify awareness on the rights of persons with 

albinism in order to change mindset and foster behavioral change among communities. We 

will be disseminating facts on the current situation and the rights of persons with albinism 

through the engagement of the media, communities, schools churches, mosques, and the 

judiciary. Awareness interventions will be undertaken through national and local public 
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meetings as well.   As we do this, we will collaborate with civil society organisations already 

working on the ground including organisation working with persons with albinism such as 

Malawi Human Rights Commission and the Association of Persons with Albinism.   

2. Strengthening of internal security:   

The main aim of this strategic intervention is to promote national security through 

strengthening of local policing structures. We believe this will intensify the security of 

persons with albinism at community level. We will be mobilizing our community leaders to 

revive and strengthen community policing structures.  In line with what the State President 

informed the nation on Thursday, Police will ensure adequate presence of Police Officers in 

the districts where there have been reported cases of attacks on persons with albinism.  As 

such, government and partners will support the operations of the Police in the affected areas 

in terms of financial and human resources.  

3. Undertake investigative research:  

The main objective of this intervention is to establish the root cause of these atrocities and 

possible syndicate that might span across the borders of Malawi.  At the moment it has not 

been established as to what the culprits are doing with the body parts after the killing or 

exhumation and where exactly the market for these body parts is.  Some reports are 

indicating that these body parts are being taken outside the country to our neighbouring 

countries.  Others are indicating that the market for these body parts is within the country. As 

such, this investigative research will be able to uncover the truth of the matter to enable us 

deal with this situation from its roots.  Individual cases on attacks against persons with 

albinism will be thoroughly investigated and we will go further to engage our neighbouring 

countries on this as well.    

4. Promote fair administration of justice and victim assistance:  

The main objective of this intervention is to speed up and ensure fair administration of 

justice on perpetrators.  A team of Lawyers has been set up with assistance from the Ministry 

of Justice to support the prosecution team for the trial of perpetrators.  Cases of lenient 

sentencing will be appealed to ensure that perpetrators are given the right sentencing.  We 

shall also be providing psychosocial support to victims of the attacks so that they are 

psychologically prepared for integration into their respective communities.  

  

5. Review and enactment of legislation:  

The main objective of this intervention is to ensure that our laws are able to address the 

situation.  As such government will ensure that all relevant bills like the Trafficking Persons 

Act are passed and assented to, as well as newly enacted laws are applied and implemented 

to protect and address attacks against persons with albinism.  

  

Ladies and Gentlemen, It is our hope that the undertaking of these interventions will address 

cases of abduction, killings and exhumation of the remains of persons with albinism in 

Malawi.    

I would like to ask you colleagues from the media to do your part and research on albinism 

in order to educate the general public on the truth about albinism and their rights. You can 
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also assist with information on the cases that will help our friends from the police with their 

investigations and in doing so prosecution of the suspects.   

With these remarks I would like to thank you all for your attention. May God bless us all and 

our Nation.  
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RESPONSE TO THE ABDUCTIONS, KILLINGS AND EXHUMATION OF 

REMAINS OF PERSONS WITH ALBINISM IN MALAWI 

 

 

 

1. Introduction 

Over the three years, the country has been beset by a steady increase of physical abuse, 

abductions, killings and lately, exhumation of the remains of children and adults with 

Albinism in a number of Districts in Malawi, including Machinga, Zomba, Blantyre and 

Mulanje. Machinga has about 104 children and adults with Albinism and appears to be more 

affected by the stated atrocities than the other mentioned Districts (MACOHA, 2015). The 

Association of Persons with Albinism in Malawi (APAM) estimates that about 15 persons 

have been reported abducted, killed as well as bodies exhumed; some have been traumatised 

emotionally while the majority are living in fear and despair. Although the Department of 

Disability and Elderly Affairs in the Ministry of Gender, Children, Disability and Social 

Welfare, the Federation of Disability Organisations in Malawi (FEDOMA), APAM, the 

police and other civil society organisations have condemned the atrocities on national radio 

and TV, and some of the perpetrators have been apprehended by police, this has not deterred 

the assailants. The media has also written and aired the stated carnages, but persons with 

Albinism continue to be abducted and killed. Through the Department of Disability and 

Elderly Affairs, APAM has written more than one petition, imploring the government and 

interested stakeholders to intervene and protect persons with Albinism in Malawi as a matter 

of urgency. Thus, the aim of this exercise is to implement strategies that would mitigate the 

situation.  

 

2. Background 

 

2.1 Global and Regional Context 

Globally, and especially in Africa, there is limited scientific information about Albinism 

(Braathen 2005). In Caucasian societies, people with Albinism do not stand out as much as 

they do among black populations in Africa, where the condition is considered impairment 

and/or a disability. It is suggested in literature that persons with Albinism in Africa often 

experience a poor quality of life, are stigmatized and discriminated against (Lund & Gaigher, 

2002). Consistent with this assertion, a worse form of crimes committed against this 

population happened in Tanzania three or four years ago when the world learnt that persons 

with Albinism were being hunted down and killed. These killings spread into Burundi as 

well, and a study released by UN Office of the High Commissioner for Human Rights in 

2013 revealed the murder and mutilation of hundreds of people with albinism in at least 15 

African countries. Two years down the line, the UN reports that nearly 80 persons with 

Albinism have been murdered in Tanzanian alone since 2000 (UN, 2015). To demonstrate 

that the carnage continues, this World Body cites the killing of a one-year-old boy with 

Albinism in north-western Tanzania a few weeks ago. There is an assumed link between the 

stated killings and the stigma and discrimination experienced by persons with Albinism in 

Africa. In addition, some cultural beliefs about the assumed supernatural powers that Albino 

body-parts have, may be propagated by traditional healers. As a result, the government of 

Tanzania responded by banning all witchdoctors with effect from January 2015 (UN, 2015), 

as part of an effort to prevent further attacks and kidnappings targeting persons with 

albinism. 
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2.2 Understanding Albinism 

A qualitative study that explored beliefs and attitudes showed that many people with 

Albinism in Malawi do not know basic facts about the condition (Braathen, 2005). 

Consequently, they may not be able to defend themselves using accurate information to 

enlighten communities that are equally ignorant about the condition. Although persons with 

Albinism have always been a part of the Malawian society, there continues to be myths and 

misconceptions about the condition and the affected persons. This is largely due to limited 

knowledge about Albinism, its causes, whether it‘s curable or not and whether it‘s 

contagious or not. It is thus important as a matter of background to state that Albinism is a 

rare group of genetic disorders that cause the skin, hair, or eyes to have little or no colour 

(National Organisation for Albinism and Hypopigmentation [NOAH], (2010). In fact, the 

term albinism means ‗white‘ and refers to a heterogeneous group of congenital disorders 

in melanin pigment biogenesis or production (Kushimoto et al, 2001). The condition is 

neither curable nor contagious and so it is safe to live, make friends and marry persons with 

Albinism. At body level, the main challenge experienced by this group is often a very 

sensitive skin to sunlight and any slight irritation as well as a number of vision problems, too 

detailed for the context of this paper. Owing to the paleness of the skin, persons with 

Albinism are perceived as different, hence the discrimination meted out against them 

(Braathen, 2005). In addition, negative cultural beliefs about Albinism suggest that such 

persons have been cursed and their condition is contagious; therefore they should be avoided. 

Positive cultural beliefs consider Albinism an act of God, which compels them to accept and 

love such persons like any other human being (Kromberg et. al. 1987, p. 911).  

 

2.3 Rise in Abductions, Killings and Exhumation of Remains of Persons with Albinism  

Much as persons with Albinism have peacefully coexisted in the Malawian society, stories 

about abuse and killings of this population emerged sometime in 2009 (APAM, 2015). The 

media started publishing isolated cases of atrocities perpetrated against persons with 

Albinism in Malawi. By 2013, there was a steady increase in reported cases until November 

2014 when more districts bordering Mozambique started reporting abductions and killings of 

persons with Albinism. In one of its communications, the APAM stated that it had received 

individual case reports of its members who had gone missing, had been kidnapped or tricked 

to follow some dodgy people in Dedza, Balaka, Zomba and Blantyre. Although many 

instances of atrocities against persons with Albinism are under police investigation, there 

appears to be no evidence of urgency in handling such cases on the part of the justice system. 

Even more disconcerting is a case of handing down a lenient penalty to a guilty criminal. 

Someone is believed to have been asked to pay K20,000 or serve a two-months sentence. 

Another criminal is believed to have jumped off a moving police van to his death on the way 

to court. Furthermore, it appears as if there are only a few members of the community who 

have been diligent enough in preventing some kidnappings of children with Albinism. If all 

community members had been more observant perhaps the missing two-year old girl-child in 

Machinga would have been saved.  

 

2.4 Rights of Persons with Albinism  

Persons with Albinism are like any other person with an impairment and are protected by 

various national, regional and international legal instruments. For Example, the Constitution 

of Malawi prohibits any form of discrimination on the basis of disability in all national 

undertakings. The National Policy on Equalization of Opportunities for Persons with 

Disabilities (2006) and the Disability Act, 2012, protect and safeguard the rights of persons 

with disabilities. The country has also ratified the UN Convention on the Rights of Persons 

http://us.wow.com/wiki/Albinism?s_pt=aolsem&s_chn=9
http://us.wow.com/wiki/Melanin?s_pt=aolsem&s_chn=9
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with Disabilities and so is obliged to adhere to its tenets. In addition, the right to life is 

granted in the various legal and human rights instruments that the country is party to.  Yet, 

atrocities against persons with Albinism continue unabated as evidenced by the recent cases 

of 4 murders and 3 kidnappings of persons with albinism in Machinga (APAM, 2015), 

within a space of three months. 

 

3. Reported Cases of Atrocities 

Following reports from police, FEDOMA and APAM and other disability organisation and 

the media, we present a list of some of the atrocities that have been committed against 

persons with albinism in Malawi so far: 

 

1. A young man with albinism was kidnapped in Dedza, and was rescued at Linthipe by 

the community and police in 2009. 

2. Yohane Kamwendo escaped human trafficking in Blantyre on 3rd June, 2013 

3. Maria Kosta, an 8-years old girl disappeared on 2nd July, 2013 and is believed to 

have been killed in Mayaka Zomba.  

4. Precious Nathalo, a 9-years old girl with albinism was kidnapped in Dedza in March 

2014; but was rescued by a girl who was passing by and heard the screaming.  

5. Violet Kanyama aged 25 years, went missing on the 10
th

 of November 2014 and was 

found dead on the 12
th

 of November 2014 in a garden near a primary school within 

her locality. Her body was recovered with amputated arms and feet.  

6. Two separate incidents were reported at Muloza boarder police post where two 

Mozambicans were found with body parts of persons with albinism.  

7. Mina Jeffrey, an 11-year old girl with albinism was kidnapped by men on January 5, 

2015; but she managed to escape. This case was reported to Machinga police and the 

outcome is not known yet.  

8. Malita Makolija, a 68-year old woman with albinism went missing in Zomba on 17
th

 

January, 2015 and her dead body was found with no head, legs and arms. 

9. Another 19-year old girl was kidnapped from her veranda in broad day-light by 3 

men. She screamed and the neighbours rescued her, one assailant was apprehended 

and is in police custody, while two of his accomplices escaped (February, 2015). The 

particular area in Machinga has many persons with albinism and they are living in 

fear. MACOHA officers also reported Mina‘s case through its volunteers in the area.  

10. Ibra Pilo, a 2-year old girl-child with albinism is still missing, believed to have been 

killed in Machinga district. She was kidnapped from her parents‘ home around 10, 

also February 2015 pm. The assailants raided the house, strangled the mother to 

prevent her from screaming and run off with Ibra. Witnesses say the child cried once 

and was silenced. The neighbours went out to look for her without success. 

11. The evening news of 13
th

 March, 2015, reported the first case of a foiled kidnaping of 

an 11-year old boy with Albinism in Balaka.  



92 
 

12. Reports of exhumation of remains of persons with albinism in Machinga and 

Blantyre between February and March, 2015.  

13. In Zomba, a man attempted to abduct a girl who gone out at night to use the toilet, 

but neighbours woke up in time to rescue the victim - March, 2015. 

14. It has been reported that the man who attempted to abduct a 2 year old in Machinga 

was sentenced to 2 years imprisonment by the Magistrate in Liwonde. The accused 

pleaded for leniency because he looks after orphans. APAM is disappointed by this 

judgement – March, 2015. 

15. It has also been reported that a 36 year old man who attempted to abduct an 11 year 

old boy with Albinism in Balaka has been arrested – March, 2015. 

4. Effects of the Atrocities 

1. The reported abductions and killings are violating all the known human rights of 

persons with Albinism.  

2. They are limiting this population‘s participation in daily activities; women and men 

are not taking part in community development programmes.  

3. Children with and without Albinism are dropping out of school for fear of their lives. 

4. Whole communities have been gripped, if not immobilised by fear. They are calling 

on the government and stakeholders to intervene for a lasting solution as a matter of 

urgency. 

 

5. Proposed areas of interventions 

Following the above developments, stakeholders and local communities collaborated to 

come up with the areas of interventions outlined below. The main stakeholders‘ steering 

committee has recommended four strategic interventions that will assist to stop atrocities. 

The strategic recommendations are presented as below.  

 

5.1 Education, awareness raising and training  

The strategic objective of this intervention is to intensify awareness on the rights of persons 

with albinism in order to change mindsets and foster behaviour change among affected 

communities and throughout the country. The awareness interventions shall include: 

 Disseminate facts on the current situation, and the rights of persons with albinism 

 Sensitize persons with albinism at family and community levels on their protection 

and security. 

  Work with APAM to multiply existing posters and booklets on albinism produced by 

APAM for the community training and education sessions. 

 Awareness raising should combat superstition and stigma as well as address 

discriminatory practices against persons with Albinism to ensure adequate access to 

healthcare, social services, employment and education. 

 Engage the media (in collaboration with the Ministry of Information) to disseminate 

information through print, radio and television on rights of persons with albinism. 
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Also about the relevant legal framework, including getting the government to 

condemn the ongoing attacks on persons with albinism. 

 Sensitize and train the Judiciary on human rights, including the Disability Rights 

instruments, together with relevant criminal laws. 

 Ongoing training of the community police/police on human rights  norms 

 Sensitize and train policy makers and the faith community on Disability Rights so as 

to diminish negative attitudes about Albinism. 

These interventions will be implemented through public meetings at national and local 

levels, especially in the districts that have been hit hard by the atrocities. Civil society 

organizations already working on the ground, including organizations working with persons 

with Albinism, such as APAM, together with the Malawi Human Rights Commission 

(MHRC) will be involved. 

 

5.2 Internal Security 

The strategic objective of this intervention is to intensify the security of persons with 

albinism at community level. Interventions will include: 

 Mobilization of local leaders to form community policing structures where there are 

none. 

 Continue to advocate with the police/ Ministry of Home Affairs to ensure an adequate 

police presence in the Districts where persons with Albinism have been attacked, 

including in Machinga. 

 Strengthen existing community policing structures (mobilization and communication 

equipment e.g. mobile phones) 

 Support operations of the police in affected areas through the anti-organized crime 

unit in terms of financial and human resources. 

  Support law enforcement officers in strengthening cross border security related to 

crimes against persons with albinism. 

The internal security will be a collaboration of families, traditional doctors, school teachers 

and learners, local communities, police, government, partners, faith community, chiefs/elders 

and the general public. 

5.3 Investigative Research, Human Rights Monitoring and Reporting  

The strategic objective of this intervention is to establish the root cause of these atrocities 

and possible syndicate that might span across the borders of Malawi.  It has been noted that 

the most affected areas lie in the Eastern Region of the country, bordering Mozambique. 

The involvement includes the following: 

 Undertake research in affected areas. These will include Malawi and neighbouring 

countries, such as Tanzania and Mozambique. 

 Undertake a nation-wide survey to establish the number of persons with Albinism in 

Malawi. 
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 Support the MHRC to conduct ongoing monitoring and reporting of attacks against 

persons with Albinism. 

  Support prompt and thorough criminal investigations on cases of attacks against 

persons with albinism, including cases handled by the anti-organized crime unit of 

the police.  

 Monitor and evaluate all response interventions to ascertain impact on curbing the 

increase in cases of attacks.  

5.4 Administration of Justice and Victim Assistance  

The strategic objective of this intervention is to ensure a speedy and fair administration of 

justice on perpetrators of atrocities of persons with albinism. The interventions include the 

following: 

 Support the prompt trial in accordance with human rights standards and conviction of 

suspects. 

 Appeal cases of lenient sentencing in collaboration with Attorneys in the Ministry of 

Justice and Human Rights institutions. 

 Strengthen the prosecuting team in collaboration with the Attorneys. 

 Strengthen the provision of medical, psychosocial and legal support to victims of 

attacks. 

 Conduct training of Police prosecutors 

5.5 Legislation 

 Advocate for the assent to the Trafficking in Persons Bill as one tool to address 

attacks against persons with Albinism since it criminalises the trafficking in body 

parts. 

 Enhance efforts to implement and apply the Disability Act. 

 Review the laws that should complement efforts to address attacks against persons 

with Albinism. 

5.6 Empowerment of persons with Albinism through APAM.  

Support the association‘s empowerment efforts to: 

 Train SMC/PTA at school level as well as child protection units and health 

committees at community level on matters of justice/policing. 

 Support MoH to acquire sunscreen lotions and protective clothing and accessories 

such as sun-glasses, hats and umbrellas.  

 Commemorate International Day of Persons with Albinism.  

6.0 Project Coordination and Plan of Activities  

Implementation of this response plan will be coordinated by the department of disability and 

elderly affairs in the MoGCDSW. A senior officer at the Department of Disability and 

Elderly Affairs headquarters will be designated to coordinate activities of this response 

strategy. Considering the crosscutting nature of the issues at hand, partners will champion 
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implementation of activities that directly concern them, however, the department of disability 

and elderly affairs shall receive reports on the undertaken activities. A 2-year costed plan of 

action/ activities is attached as appendix I to this response proposal. 

 

7.0 Resource Mobilization  

In order to implement this response plan, enough resources are required. However, the 

2014/15 government financial year is coming to an end, as such this may limit government 

funding thereby affecting the whole response process. From this background, government 

funding for 2014/15 financial year will not suffice to support effective interventions. 

Therefore, the response plan will be shared with different partners for possible funding to 

enable the Department and other stakeholders address attacks on persons with albinism in 

Malawi. The partners include the UN Family, CBM, NAD and others, some of which have 

already pledged their support. A special arrangement of accounting system will have to be 

devised to account for the financial resources. Other activities will have to be funded directly 

depending on arrangements.  

 

8.0 Sustainability Plan 

To ensure sustainability as well as continuity of efforts to protect and promote the rights of 

persons with albinism by the government and stakeholders in Malawi are realized, a number 

of strategies will be utilized. Firstly, interventions at national, district and community level 

will use existing and established development structures. Trainings will be offered on the 

facts about albinism, rights of persons with albinism, and rights instruments to empower 

more the structures. The structures to be utilized include, District Executive Committees, 

Village Development Committees, MACOHA CBR, and Community Policing among others. 

Secondly, the disability mainstreaming project that the Department of Disability and Elderly 

Affairs is currently implementing to build capacity of sectoral ministries and department, 

parastatal and other organization. This will facilitate inclusion of disability issues including 

albinism issues in the respective sectoral priority areas, strategies, programs and services, 

implementation, monitoring, evaluation, resource allocation as well as reporting 

arrangements. Disability and therefore albinism will become an important component of 

national development agenda both at national and local levels. This will ensure that financial 

resources both from government and development partners will target disability including 

albinism as priority issues. Similarly, capacity building will extent to the Association of 

Persons with Albinism in Malawi (APAM) so that they are able to continue lobbying and 

advocating for continued human rights respecting and promotion of persons with albinism at 

all levels.  

Thirdly, from 2015/16 financial year, concerned government institutions through their annual 

budgets will be allocating resources for the continued implementation of other planned 

activities in this intervention/ response plan.  

Lastly, it is expected that the reviewing and assenting of pieces of legislation to be lobbied 

through this plan will ensure that the country‘s legal system responds to disability in 

accordance with the provisions of the Disability Act, 2012, the UNCRPD and other 

international human rights instruments. 

 

9.0 Monitoring and Evaluation  

Monitoring and evaluation of the interventions by different stakeholders will be done at their 

levels, however, the Department of Disability and Elderly Affairs will be receiving all such 

M&E reports. Continuous human rights violation monitoring, which is done by Malawi 

Human Rights Commission will also be utilized. Other M&E strategies to be used will 
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include follow-up visits to the districts and communities, survey(s), feedback through 

electronic and print media programmes, and getting reports from the local structures. The 

following indicators will be used in order to guide the process of monitoring and evaluation 

in tracking progress in short- and long-terms as follows:  

1) Number of reported cases of attacks;  

2) Number of cases appealed and got proper sentencing;  

3) Number of cases that have been handled by courts vis-à-vis cases at hand;  

4) Number of arrests of perpetrators made;  

5) Number studies undertaken on the situation;  

6) Number of trainings and sensitization meetings and campaigns undertaken;  

7) Number of people, communities and districts reached;  

8) Number of community policing structures strengthened and working;  

9) Number and types of information, education and communication materials produced 

and disseminated.  

10.0 Detailed Budget 

The estimated cost for this intervention plan is MK298,058,054.09 equivalent to 

US$662,351.23 (exchange rate @ 1 US$ = MK450), an amount of money being requested 

for support. A detailed budget is attached to this response plan as appendix II. 
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Annex 4: Press Releases by the Government of Malawi on the Albino Crisis  
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Annex 5: Republic v Bello (Judgment and Sentence Rulings) 

 

  

REPUBLIC OF MALAWI  

                IN THE SENIOR RESIDENT MAGISTRATE COURT 

SITTING AT ZOMBA 

CRIMINAL CASE NO. 66 OF 2015 
  

THE REPUBLIC  VS.  

BELO DINESS – 1
ST

 ACCUSED 

KAUDENI JANATI – 2
ND

 ACCUSED 

MUDU YUSUFU – 3
RD

 ACCUSED 

AYILU LORDSON – 4
TH

 ACCUSED 

SINGINALA KAJENALA JOSAYA – 5
TH

 ACCUSED 

INJESI MALENGA – 6
TH

 ACCUSED 

  

CORAM:   H/W TAMANDA C. NYIMBA : Senior Resident Magistrate   

                    Assistant Superintedent Lungu : Public Prosecutor  

                    Miss Chimwemwe Nyirenda: Court Clerk and Official Interpreter  

                    Wame Pearson: Of Counsel for Accused Persons  

Belo Diness: 1
st
 Accused (Represented) 

Kauseni Janati: 2
nd

 Accused (Represented) 

Mudu Yusufu: 3
rd

 Accused (Represented) 

Ayilu Lordson: 4
th

 Accused (Represented)  

Singinala Kajenala Josaya: 5
th

 Accused (Represented) 

Injesi Malenga: 6
th

 Accused (Represented) 

 

RULING 

1. BACKGROUND  

  

1.1. In this action, the six accused persons submit that there is no case to answer on the charges 

levelled against them under the Penal Code
85

 and Anatomy Act
86

. On the other hand, the 

State submits that my court should find the accused persons with a case to answer on all 

the counts.  

 

1.2. In count one the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused are jointly charged with the offence of criminal 

trespass contrary to section 314 of the Penal Code. The particulars allege that Belo Dinesi, 

                                                           
85 Chapter 7:01 of the Laws of Malawi  
86 Chapter 34:03 of the Laws of Malawi  
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Kaudeni Janati, Mudu Yusufu and Siginala Kajenala Josaya on or about the 8
th

 day of 

February 2015 at Khaiwa village in the district of Machinga entered upon the graveyard 

belonging to village Mbalwe with intent to remove body tissues from deceased persons 

therein.   

  

1.3. In count two the 2
nd

, 3
rd

, 5
th

 and 6
th

 accused stand jointly charged with the offence of 

criminal trespass contrary to section 314 of the Penal Code. The State allege that Kaudeni 

Janati, Mudu Yusufu, Siginala Kajenala Josaya and Injesi Malenga on or about the 7
th

 day 

of February 2015 at Ngwale village in the district of Mangochi entered upon the graveyard 

belonging to village Ngwale with intent to remove body tissues from deceased persons 

therein.  

  

1.4. In the third count the 1
st
, 2

nd
, 3

rd
, 4

th
 and 5

th
 accused are jointly charged with the offence of 

selling human bones contrary to section 16(a) of the Anatomy Act. The allegation is that 

Belo Dinesi, Kaudeni Janati, Mudu Yusufu, Ayilu Lordson and Siginala Kajenala Josaya 

on or about the 8
th

 day of February 2015 at Khaiwa village in the district of Machinga 

were found selling human bones of the late Samson Kawenda. For convenience, I shall 

hereinafter refer to the late Samson Kawenda as the ―the first deceased‖.  

  

1.5. Finally in the fourth count the 2
nd

, 3
rd

, 4
th

, 5
th

 and 6
th

 accused stand jointly arraigned with 

offence of selling human bones contrary to section 16(a) of the Anatomy Act. The 

particulars aver that Kaudeni Janati, Mudu Yusufu, Ayilu Lordson, Siginala Kajenala 

Josaya and Injesi Malenga on or about the 7
th

 day of February 2015 at Ngwale village in 

the district of Mangochi were found selling human bones of the late Florence Manuel an 

albino. For convenience, I shall hereinafter refer to the late Florence Manuel as the ―the 

second deceased‖.  

  

1.6. Upon arraignment on 17
th

 February 2015, all the accused denied all the charges. However, 

on 27
th

 February 2015 in respect of the first count and in the absence of their Counsel, the 

1
st
, 2

nd
 and 3

rd
 accused changed their pleas from not guilty to guilty. The State proceeded 

to parade six witnesses and thereafter informed my court that they would adopt the 

evidence of the witnesses in respect of the facts supporting the guilty plea in the first 

count. In view of the various testimonies adduced, my Court felt that it would be rather 

untidy and burdensome to the court for the State to simply rely on the evidence of its 

witnesses. The cumbersomeness of that exercise comes in because it would have meant; 

(a) the court extracting from the vast prosecution witnesses‘ evidence the facts forming the 

basis of the elements of the offence in the first count; (b) reading the facts to the relevant 

accused persons; (c) asking the accused to confirm the truth or untruth thereof and 

depending on their responses thereto entering convictions.   

  

1.7. To obviate this apparent unwieldy task, my court made a direction that the State should, 

today and before pronouncement of the ruling herein, isolate and narrate the facts 

substantiating the charge in the first count for the 1
st
, 2

nd
 and 3

rd
 accused persons to admit 

to the correctness thereof or indeed make subtractions or additions thereto and for the 
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court to ultimately determine whether or not the facts in law establish the offence in the 

first count. However, having gone through the testimonies out of which the prosecution  

were to harvest the pertinent facts, my court hereby withdraws the said direction for 

reasons which shall become evident by the time I conclude delivering the ruling herein.   

  

1.8. At this stage, the case for the prosecution is closed and a total of six (6) witnesses were 

paraded. PW1 was Enelesi Labion, the brother of the deceased the subject of the third 

count. PW2 was Moffat Lanjesi, the incumbent village headman Khaiwa. PW3 was Malita 

Wisiki, the mother of the deceased the subject of the fourth count. PW4 was Kenneth 

Kandulu, the current village headman Ngwale. PW5 was Molesi James, a Community 

Policing Officer and finally PW6 was Detective Inspector Isaac Mndala who conducted 

police investigations in this matter.   

  

2. THE APPLICABLE LAW ON CASE OR NO CASE TO ANSWER  

  

2.1. At this juncture in the trial, my court‘s task is to review the evidence and make a ruling on 

whether or not the accused persons have a case to answer on the offences levelled against 

them. This is in keeping with the dictates of Section 254 of the Criminal Procedure and 

Evidence Code.   

  

2.2. In principle my court, as Republic v Dzaipa
87

 shows, is guided by the Practice Direction 

(Submission of no Case)
88

 issued by Lord Parker, CJ wherein it is stated as follows:  

  

―A submission that there is no case to answer may properly be made and upheld (a) 
when there has been no evidence to prove an essential element in the alleged offence, 
(b) when the evidence adduced by the prosecution has been so discredited as a result 
of cross examination or is so manifestly unreliable that no reasonable tribunal could 
safely convict on it‖.  

  

2.3. In this connection, I shall extensively quote the remarks of Mwaungulu, J (as he then was) 

in the case of Rep v. Shabir Suleman and Osman Islam
89

 on the exact considerations in 

rulings of case or no case to answer. This is what the learned judge had to say:   

  

―In practice all decisions on this point, [……………], point to availability, quantity 
and quality of evidence sufficient to require the defendant to make a defence. The 
available evidence, its quantity and quality, in turn depend on the facts in issue to 
prove the offence. Evidence must be available to establish all the facts in issue for the 
crime. The available evidence must be such that, without rebuttal, a reasonable tribunal 
could convict. This is what Practice Direction (Submission of no Case) suggests. A 
court, therefore, faced with the duty, whether under section 254 (1) of the Criminal 
Procedure and Evidence Code or at common law, to decide whether a defendant in 
criminal proceedings has a case sufficiently to require her to make a defence must 

                                                           
87 [1975-77] MLR 307    
88 [1962] 1 WLR 227  
89 Criminal Case Number 144 of 2003 (unreported)  
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decide concerning the particular offence (a) whether there is evidence and (b) whether 
that evidence establishes a case sufficient for the defendant to make a defence. The 
answer to (a) depends on the nature of the offence. There is no case sufficiently to 
require the defendant to make a defence where there is no evidence to prove that the 
defendant‘s acts accounted for one element or all elements of the offence. The answer 
to (b) goes to the quality of evidence available to the court in (a)……….At the close of 
the prosecution case, unless the court acts under section 201 of the Criminal Procedure 
and Evidence Code, only the prosecution evidence is available to the court. 
Consequently, only such evidence shorn of debilitating contradictions and 
inconsistencies or survives cross-examination raises a case sufficient to require the 
defendant to enter a defence. Evidence with mortal inconsistencies or contradictions or 
undermined by cross-examination does not raise a case sufficiently requiring a 
defendant to make a defence‖.  

  

2.4. Differently stated, where the essential elements of the offence are found to be missing from 

the evidence of the prosecution, the law mandates the Court to acquit the accused persons. 

In this regard this Court cautions itself that it should not merely call upon the accused 

persons to enter their defence in the hope that, in the course of adducing their evidence, the 

accused may say something which might give strength to the case for the prosecution.   

  

3. THE LAW APPLICABLE TO THE CHARGES  

  

3.1. As laid out in preamble to this ruling, the accused persons herein stand variously arraigned 

before my court on four counts. It is the charges which determine the elements of the 

offence and, consequently, the facts in issue the prosecution must establish.   

  

3.2. The offence of criminal trespass as charged in the first and second counts is defined in 

section 314(a) of the Penal Code and couched in the following terms:  

  

Any person who—  

  

(a) enters into or upon property in the possession of another with intent to commit an 
offence or to intimidate, insult or annoy any person lawfully in possession of such 
property….shall be guilty of the misdemeanour termed ―criminal trespass‖ and shall 
be liable to imprisonment for three months....If the property upon which the offence 
is committed is any building…..used as a human dwelling….or as a place for the 
custody of property the offender shall be liable to imprisonment for twelve months.  

  

Thus, at this stage of the trial, the ingredients the prosecution must prove in order to make 

out a prima facie case of criminal trespass are as follows:  

  

(a) That the trespasser must have entered into or upon property in possession of 

another.  

(b) That the real or dominant intent of entry must be to commit an offence or to 

intimidate, insult or annoy the occupant.  
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3.3. The offences in the third and fourth counts are provided for section in 16 (a) of the 

Anatomy Act as follows:  

  

A person who—  

  

(a) sells or buys the body of a deceased person or a tissue removed from the body of a 
deceased or living person; [……….] shall be guilty of an offence and liable to a fine 
of fifteen thousand Kwacha and to imprisonment for a period of ten years.  

  

Section 2 of the Anatomy Act provides that ―body‖ means the human body; and ―tissue‖ 
means any human tissue including any human flesh, organ, bone, body fluid or derivative 
of any human tissue.  

  

According to Black‘s Law Dictionary 6
th

 Edition the word ―sell‖ means to dispose of by 
sale; to transfer title or possession of property to another in exchange for valuable 
consideration

90
.  

  

Therefore to make out the offence as charged under section 16 (a) of the Anatomy Act the 

prosecution must at this stage of the matter adduce prima facie evidence establishing that 

the suspects were found selling bones removed from the body of a deceased person. In 

other words there must be prima facie evidential material that the accused were found 

disposing of the bones by sale or transferring the same to another in exchange for valuable 

consideration.  

  

3.4. Section 22 of the Penal Code is also relevant and enacts thus:  

  

―When two or more persons form a common intention to prosecute an unlawful purpose in 
conjunction with one another, and in the prosecution of such purpose an offence is 
committed of such a nature that its commission was a probable consequence of the 
prosecution of such purpose, each of them is deemed to have committed the offence‖.  

  

4. THE EVIDENCE  

  

4.1. PW1 and 2 testified chiefly in relation to the first count. PW3 and 4 testified primarily 

regarding the second count. The testimony of PW5 was principally in relation to the third 

and fourth counts. PW6‘s evidence covered all the four counts. I am mindful that my court 

is only required to subject the evidence to ―minimal evaluation‖ (for lack of a better 

phrase) for purposes of a prima facie case. This is because the burden placed upon the 

State at this stage of the trial is not to prove its allegations beyond reasonable doubt, which 

is the standard placed on the State at the close of trial, but simply to establish grounds for 

presuming that the accused committed the offence they are answering. However, as we 

shall see shortly, it is important that I bring to bear most of the applicable evidence. In 

summary the prosecution witnesses‘ relevant evidence after being subjected to thorough 

cross examination by the accused through their learned counsel is as follows:  

                                                           
90 At p1360  
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4.2. PW1 testified that the first deceased, whose cadaver is the subject of the charge in the first 

and third counts, was her brother. He died in the year 2013 and was buried at a graveyard 

in Khaiwa village. Khaiwa village is within Senior Chief Mbalwe‘s jurisdiction. PW1 

never attended the burial of her brother as she was admitted in hospital at the time of his 

demise. However, during a traditional ceremony called ―Kusesa‖ she came to know and 

viewed the exact graveyard and grave where the remains of her late brother were interred. 

The rest of PW1‘s evidence regarding the alleged interference with her late brother‘s grave 

and the cadaver therein was inadmissible hearsay, the same having been relayed to her by 

her folk and therefore ―at one remove‖ vis-à-vis her perception or lack thereof of the 

pertinent events.  

  

4.3. PW2 testified that he is the incumbent village headman Khaiwa. He knows the 1
st
 accused 

as he is a subject of Senior chief Mbalwe. In December 2014, as a chief he got word that 

one of the graves at a graveyard in his village had been dug open. He confirmed the news 

by visiting the graveyard where it was also unquestionably established that the grave was 

that of the first deceased and his cadaver had been removed. Subsequently, Machinga 

Police came to PW2‘s village with the suspects who allegedly confessed to have dug the 

deceased‘s body out. The 1
st
 accused led a contingent which included PW2 to the 

graveyard and the particular grave (i.e. the first deceased‘s) the suspects dug. PW2 stated 

that he would never have known who came to disentomb the first deceased‘s body if it 

were not for the suspects confessing to the same.   

  

4.4. PW3‘s evidence was that the second deceased, whose cadaver is the subject of the charge in 

the second and fourth counts, was her daughter and an albino. She died three years ago and 

was aged three at the time of her death. Since Muslims do not permit women to escort the 

remains of a dead person to the graveyard for burial, she told the court that she was only 

informed by her relations that the cadaver of her daughter had been exhumed by the 

pertinent suspects herein. To the extent that PW3 cited this hearsay evidence for the 

purpose of establishing the truth of its contents, it is inadmissible hearsay.   

  

4.5. PW4 testified that he is the sitting village headman Ngwale. He is also PW3‘s brother. As a 

chief he got word that one of the graves at a graveyard in his village had been tampered 

with. Through a visit to the graveyard, he realised that the grave contained the remains of 

the second deceased who, as a matter of fact, was PW4‘s niece and an albino. 

Subsequently, Machinga Police came to PW4‘s house with the suspects who allegedly 

confessed to have disinterred the cadaver of the second deceased. In similar manner to the 

events depicted by PW2, PW4 stated that the 1
st
 and 2

nd
 accused led a group which 

included PW4 to the graveyard and the actual grave (i.e. the second deceased‘s) the 

suspects unearthed. Thereat the 3
rd

 accused also revealed that he was with the 1
st
, 2

nd
, and 

5
th

 accused persons but the 5
th

 accused was not among the accused brought to PW4‘s 

village by Machinga Police. PW4 stated that he saw the bones which police brought with 

the accused persons but they were those of an adult and not PW3‘s late daughter. PW4 

equally stated that he would never have known who came to disentomb the second 

deceased‘s body if it were not for the suspects confessing to the same. He further told the 
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court that nobody dug up the second deceased‘s grave to verify whether or not her dead 

body was in there. He stated that he was personally convinced that the second deceased‘s 

remains were exhumed because he simply believed the suspects‘ confessions that they 

removed the same therefrom. With regard to the bones of an adult PW4 viewed, he 

testified that the same were indeed human bones because the accused said so and he had 

no reason to disbelieve them since they were the ones who knew where they exactly 

obtained the bones.   

  

4.6. PW5‘s evidence was that on 7
th

 February 2015 and in the course of investigating an offence 

allegedly committed by the 3
rd

 accused which offence is separate and unrelated to the 

charges the 3
rd

 accused is answering herein, he fortuitously recovered the accused‘s 

rucksack which containing bones. The 3
rd

 accused stated that the bones were for a Mr 

Jafali who escaped. The 3
rd

 accused offered PW5 K50,000-00 for the matter to end there. 

PW5 would have none of that and reported the 3
rd

 accused to police leading to his arrest. 

He identified the bones in court which were marked as IDP1 but stated that the same were 

not distinctively marked when he handed them over to police. However, he stated that he 

identified them because they looked very similar to the ones he handed over to police 

comprising long and short bones. He testified that he does not know whether the bones are 

those of a cow, dog or human being.  

  

4.7. PW6 testified that upon receiving 3
rd

 accused together with IDP1 following his arrest by 

PW5, the 3
rd

 accused in his interview mentioned the 1
st
, 2

nd
, 5

th
 accused and another 

person who bolted as his accomplices. Briefly, according to the interrogations of the 

aforementioned suspects, they confessed to have exhumed the cadavers of the first and 

second deceased. He tendered in evidence IDP1, the bones of the first deceased which 

were received in evidence as EXP1. The bones of the second deceased were not recovered 

the same having been allegedly sold by the accused. Learned counsel for the accused 

persons successfully objected to PW6 tendering in evidence a medical report identifying 

the bones as human bones since the report needed to be tendered by its author to comply 

with the rule against hearsay evidence. The report was however identified and marked 

IDP8.   

  

4.8. PW6 went on to state that the relevant accused persons led PW6 and his fellow police 

officers to Mbalwe and Ngwale villages where they showed police the specific graveyards 

and graves they sourced the bones from. The 4
th

 and 5
th

 accused persons were connected to 

the charges herein because they were allegedly the ones to buy the bones retrieved by the 

1
st
, 2

nd
, 3

rd
 and 5

th
 accused. PW5 tendered in evidence the caution statements and formal 

evidence of arrest for the 1
st
, 2

nd
, 3

rd
, 4

th
, 5

th
 and 6

th
 accused which were marked in pairs of 

EXP2a and EXP2b through to EXP7a and EXP7b for caution statement and evidence 

respectively. Therein the 1
st
, 2

nd
 3

rd
 and 5

th
 accused made confession statements admitting 

the offences herein. The 4
th

 and 5
th

 accused denied the charges in their caution statements.   

  

4.9. Just to digress a little, the caution statements of the accused having been received in 

evidence are part and parcel of the evidence I shall consider in this matter. I shall have 
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occasion to comment on issues of admissibility and weight to be attached to the said 

caution statements. Meanwhile it is essential that I set out the particular statements of the 

accused persons who confessed to perpetrating the offences.   

  

4.10. The 1
st
 accused confesses to have gone to a graveyard at Mbalwe village accompanied by 

the 2
nd

, 3
rd

 accused and another suspect who is at large. Thereat they disentombed the first 

deceased‘s cadaver and harvested bones therefrom. He goes on to allege that the bones 

were taken to be sold to the 4
th

 accused who did not have the wherewithal so that the bones 

were taken to another unnamed customer. The 2
nd

 accused equally confesses to have 

accompanied the 1
st
, 3

rd
 accused and the suspect who is at large and went to Mbalwe 

village and collected human bones from a body they dug up. The 2
nd

 accused also claims 

that the buyer of the bones was the 4
th

 accused but since he could not pay, they reclaimed 

them from him. The 3
rd

 accused‘s statement is mixed as it is partly exculpatory and partly 

inculpatory. Partly exculpatory in the sense that although he mentions of digging up graves 

he does not specifically state that he travelled to any particular grave or unearthed a human 

body therefrom. Partly inculpatory in that he states that he obtained human bones from 

certain unnamed boys. The 3
rd

 accused is also the only accused who mentioned the 6
th

 

accused as having attempted to buy the bones only to return them to the 3
rd

 accused. The 

5
th

 accused confesses to have exhumed the cadaver of the second deceased. He also alleges 

that the 4
th

 accused was the designated buyer. PW6 told the court that he did not use force 

or improper ways to obtain the accused statements so that the accused gave the statements 

under caution and voluntarily.    

  

5. SUBMISSIONS, ANALYSIS AND DETERMINATION THEREON   

  

5.1. Before I revert to the charges in light of the evidence proffered, I must place it on record 

that all the parties herein filed substantial written submissions with my court. I sincerely 

express my profound gratitude for the said submissions which have aided my court in 

coming up with this ruling. However, it will not be possible in the course of this ruling to 

recite every argument advanced by each side. In the same vein neither will it be 

practicable nor necessary for me make reference to every piece of evidence adduced. This 

will not be out of disrespect to the State or counsel but because when I was going through 

both sets of submissions, I could not help to observe that the parties‘ application of the law 

to the facts is understandably or unsurprisingly selective. I am using the words 

understandable and unsurprising advisedly in view of the fact that our criminal justice 

system is inherently adversarial so that each party ordinarily highlights aspects of the 

evidence favourable to its case. Be that as it may, I must reiterate and underscore that my 

court has conscientiously examined the contents of all the submissions and I shall bear 

them in mind wherever relevant in my ruling herein.  

  

5.2. Turning to the charges and the evidence, firstly the particulars of the charges as set out in 

the preamble to this ruling indicate all the facts in issue. Learned counsel‘s attack on the 

prosecution evidence is three-pronged although I shall not set out counsel‘s submissions in 

the order he pleaded them. Firstly, in respect of the first and second counts learned counsel 
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for the accused submits that there is no shred of evidence that the relevant accused persons 

entered into the property belonging to another person. He asserts that the only evidence 

relied upon is the accused caution statements and that in tendering the caution statements 

by PW6 there was an infraction of Rules 4, 5(b) and 6 of the Criminal Procedure and 

Evidence (Documentary Evidence) Rules as promulgated under section 245 of the 

Criminal Procedure and Evidence Code hereinafter called ―the Code‖. In the second place 

and respecting all the counts, counsel submits that PW1 to PW5 testified that they heard 

confessions from the accused on how they committed the offences and that the said 

confession evidence does not comply with section 176 (2) of the Code to the extent the 

prosecution witnesses failed to testify on whether the confession was adopted by other 

accused persons. In the third place and in relation to the third and fourth counts, counsel 

contends that the State failed to adduce any iota of evidence to establish that the alleged 

bones were those of a human being because there was a need of evidence from an expert 

(i.e. a physician) to give opinion evidence. In view of the foregoing arguments, counsel 

boldly submits that all the accused persons should be found with no case to answer on all 

the charges and be acquitted. On the other hand, the prosecution‘s overarching submission 

is that there is sufficient evidence establishing the elements of all the offences in the four 

counts.      

  

5.3. I shall dispose of the matter herein starting with an examination of counsel‘s first two 

submissions. But in making my final determinations informed by my analysis, I shall start 

with the fourth and third counts ending with the second and first counts. I should begin by 

stating that counsel, perhaps inadvertently, partially misquoted the evidence in that it is not 

true that PW1 to PW5 testified that they heard confessions from the accused on how the 

offences were committed. Rather the evidence on record is that when the accused were 

taken to the pertinent graveyards, PW2 stated that he saw and heard the 1
st
 accused confess 

while PW4 testified that he saw and heard the 1
st
, 2

nd
 and 3

rd
 accused confess. The 

substantial confessions statements were recorded by the relevant accused persons to PW6.   

  

5.4. On counsel‘s argument that the caution statements evidence oversteps Rules 4, 5(b) and 6 

of the Criminal Procedure and Evidence (Documentary Evidence) Rules, I observe that 

counsel‘s argument is rather misplaced because, with all due respect, I am unable to 

appreciate counsel‘s contentions that the aforecited rules are applicable in the manner he 

suggests. Here is a compelling reason for my reasoning disagreeing with counsel. In the 

case of Sulaimana and others v Republic
91

  Unyolo JA had this to say:   

  

―In terms of section 176 of the Criminal Procedure and Evidence Code, a caution 
statement is admissible in evidence in its entirety. Counsel for the accused may of 
course cross-examine the recording officer thereon and may also comment on it in 
his address to the [presiding judicial officer]‖.   

  

                                                           
91 [1998] MLR 377 (SCA)  
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5.5. Further in the case of Rep v Chinthiti and others (1)
92

 Nyirenda J (as he then was) stated as 

follows on confession statements:   

  

―Confession statements as admissible evidence and as an exception to the hearsay 
evidence rule is no new concept. It is based on the common law axiom that what a 
man says against his own interest is likely to be true‖.  

  

5.6. The learned judges in the Sulaimana and Chinthiti cases make no reference to a need for 

further recourse to the Criminal Procedure and Evidence (Documentary Evidence) Rules. 

For ease of communication it is apposite that I reproduce hereunder the provisions of 

section 176 of the Code which provides as follows:  

  

(1) Evidence of a confession by the accused shall, if otherwise relevant and admissible, be 
admitted by the court notwithstanding any objection to such admission upon any one or 
more of the following grounds (however expressed) that such confession was not made 
by the accused or, if made by him, was not freely and voluntarily made and without his 
having been unduly influenced thereto.    

(2) No confession made by any person shall be admissible as evidence against any other 
person except to such extent as that other person may adopt it as his own.  

   

(3) Evidence of a confession admitted under subsection (1) may be taken into account by a 
court, or a jury, as the case may be, if such court or jury is satisfied beyond reasonable 
doubt that the confession was made by accused and that its contents are materially true.  
If it is not so satisfied, the court or the jury shall give no weight whatsoever to such 
evidence.  It shall be the duty of the judge in summing up the case specifically to direct 
the jury as to the weight to be given to any such confession.‖   

  

5.7. In my considered view what the learned judge envisaged in the Sulaimana case by 
stating that ―counsel for the accused may of course cross-examine the recording officer 
[regarding the caution statements] is a situation where there are suggestions that the 
confession was not made by the accused or, if made by him, was not freely and voluntarily 
made. In other words any question or material tending to suggest that the caution 
statement was improperly obtained may be put to the recording officer and further to that 
counsel for the accused may also comment on it in his address to the presiding judicial 
officer. So as an illustration if the accused‘s counsel suggests or leads evidence that the 
accused‘s confession statement was procured by some inducement for him to ingratiate 
himself with the prosecution or by threats or subjecting the accused to torture, then it 
follows that the pertinent confession statement must be given no weight at all and must be 
expunged from the mind of the trier of fact.

93
   

  

5.8. In the within case PW6 was the recording officer who testified that he documented 

the accused statements under caution. It is on record that counsel asked PW6 only one 

question and that question called for PW6 to confirm whether or not he was the particular 

officer who recorded the caution statements from the accused. PW6‘s answer was in the 

                                                           
92 [1997] 1 MLR 59 (HC)  
93 Stanley Richard Palitu & 5 Others vs The Republic  Criminal Appeal No 30 Of 2001, unreported  
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affirmative. Before PW6 stood down from the witness box this court noting that the 

statements of the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused were confession statements asked PW6 to 

confirm if the relevant accused persons gave the statements voluntarily under caution. 

Again PW6 answer was in the affirmative. The accused did not in any way shape or form 

retract the confession statements. It is also to be observed that the relevant confession 

statements are detailed and elaborate, and reading them through from beginning to end, 

one can understand why counsel did not even attempt to suggest that they were made 

involuntarily. Consequently, absent any suggestions that the caution statements were 

unduly obtained or that the relevant accused persons who confessed in the presence of 

PW2 and PW3 did so under duress or against their will; and further in keeping with the 

dictates of section 176 (3) of the Code, I see absolutely nothing unseemly to prevent my 

court from considering the caution statements as part of the prosecution evidence. In the 

words of Nyirenda J (as he then was) in the Chinthiti case ―voluntary confessions remain 

admissible‖.  In short, counsel‘s arguments that the confession statements of the relevant 

accused are inadmissible are totally misguided and I reject them for the reasons I have just 

given.   

  

5.9. Notwithstanding my exposition of the law above, the law in section 176 (2) of the Code is 

clear that no confession made by any person shall be admissible as evidence against any 

other person except to such extent as that other person may adopt it as his own. The 

section forbids the use of the confession against another except, of course, in the 

circumstances the section itself mentions, namely that the other adopts it. In the case of 

Stanley Richard Palitu & 5 Others vs The Republic
94

 Mwaungulu J (as he then was) 

opined as follows on the rationale for the rule:  

  

―There are three justifications for the rule.  First, the statement is in the absence of 
the other. Unless the other subsequently adopts it, one cannot infer the other adopted 
it. It is a question of fact, where the statement is in the presence of the other, whether 
the other adopts the statement…..Secondly, the statement is hearsay and inadmissible 
to prove the facts asserted in the statement. Thirdly, allowing such statements would 
leave a possibility, not remote in the circumstances that a defendant has only to 
mention others to implicate them.  That may lead to miscarriages of justice.  Section 
176 (2), therefore, codifies the common law.  Under the statute and common law 
therefore, unless the other adopts it, the confession is evidence only against the 
maker.‖  

  

5.10. On the other hand, there is a further caveat that once a defendant goes into the witness-box 

and gives evidence in the course of a joint trial, then what he says becomes evidence for 

all the purposes of the case including the purpose of being evidence against his co-

defendant
959697

.  

                                                           
94 Ibid  
95 R. vs. Rudd , 32 Cr.App.R. 138; Also see Archbold Criminal Pleading Evidence and Practice 2015 Ed para  
96 -341  
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6. FOURTH COUNT  

  

6.1. It is obvious from the evidence that the 4
th

 and 6
th

 accused persons are linked to the fourth 

count exclusively through the confession statements of their co-accused. It is also clear 

that  

at no point did the 4
th

 and 6
th

 accused adopt the confession statements of their co-accused 

as their own. I have already remarked that section 176 (2) of the Code, in no uncertain 

terms, outlaws the use of the confession against another except upon that other adopting it. 

Put shortly, shorn of their co-accused confession statements implicating them, there is no 

iota of evidence establishing a prima facie case against the 4
th

 and 6
th

 accused in the fourth 

count. In my most careful opinion, this is a proper case in which my court should not 

merely call upon the 4
th

 and 6
th

 accused to enter their defence in the hope that, in the 

course of adducing their evidence, the accused may say something which might add 

strength to the prosecution case. In the result, I find the 4
th

 accused, Ayilu Lordson, and 

the 6
th

 accused, Injesi Malenga, with no case to answer on the fourth count. I proceed to 

acquit them accordingly.  

   

6.2. As to the 2
nd

, 3
rd

 and 5
th

 accused, there is, in my considered opinion prima facie evidence 

linking these accused persons to the offence in the fourth count. Counsel‘s unresolved 

contention in this regard is that there being no expert evidence to establish that the bones 

were those of a human being, the accused must be acquitted. In my judgment, bearing in 

mind that the 2
nd

, 3
rd

 and 5
th

 accused voluntarily confessed to have unearthed the remains 

of the second deceased, I am of the considered view that the evidence of an expert 

physician would have been not only indulgent but also redundant. Be that as it may, 

looking at the elements of the offence in the fourth count, there is in my opinion no prima 

facie evidential material showing that the 2
nd

, 3
rd

 and 5
th

 accused were found disposing of 

the bones by sale or transferring the same to another in exchange for valuable 

consideration. Indeed as per their confession statements, the 2
nd

 accused only claims that 

the buyer of the bones was the 4
th

 accused but the bones were reclaimed from him because 

he could not pay; the 3
rd

 accused mentions the 6
th

 accused as having attempted to buy the 

bones but allegedly returned them to the 3
rd

 accused; the 5
th

 accused also alleges that the 

4
th

 accused was the designated buyer. Having acquitted the 4
th

 and 6
th

 accused of the 

offence in the fourth count it follows that no persons remain to whom the 2
nd

, 3
rd

 and 5
th

 

accused were selling the bones. Even if the bones of the second deceased remain 

unrecovered the crux of the matter is that these accused persons were not found disposing 

of the bones by sale or transferring the same to another in exchange for valuable 

consideration. The charge in the fourth count therefore equally falls away in relation to the 

2
nd

, 3
rd

 and 5
th

 accused. That said, this is not fatal to the prosecution‘s case because the 

evidence establishes a different offence under section 18 (1) (a) of the Anatomy Act which 

provides that:   

  

                                                                                                                                                                                                 
97 In this scenario it is of course desirable for the court to warn itself of the danger of acting on the 

uncorroborated evidence of an accomplice.  
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 (1) A person who—  

(a) removes any tissue from the body of a deceased person or the body of a living 
person otherwise than in accordance with this Act or any other written law or, 
in pursuance of a profession or calling he lawfully practises;  

shall be guilty of an offence and liable to a fine of [two hundred and fifty thousand 
Kwacha] and to imprisonment for a period of three years.  

  

6.3. Therefore my court exercising the power under section 254 (2) as read with section 151 (2) 

(b) of the Code shall at the end of this ruling substitute the fourth count and ask the 2
nd

, 3
rd

 

and 5
th

 accused to freshly plead to the substituted fourth count which shall read as follows:  

  

Offence (Section and Law)  

 Removing bones from the body of a deceased person contrary to section 18 (1) (a) of the 

Anatomy Act  

  

Particulars of Offence  

 Kaundeni Janati, Mudu Yusufu, and Siginala Kajenala Josaya between the months of 

December 2014 and January 2015  at a graveyard at Ngwale village in the district of 

Mangochi removed bones from the body of the late Florence Manuel an albino cadaver.  

  

7. THIRD COUNT  

  

7.1. On the third count and regarding the 4
th

 accused, my reasoning in the fourth count apply 

with equal force. For the avoidance of doubt, it is plain that the evidence connecting the 4
th

 

accused to the third count wholly derives from the confession statements of his 

codefendants. It is also clear that the 4
th

 accused did not expressly or by implication adopt 

the statements as his own. Once again, absent his co-accused confession statements 

implicating him, there is no jot of evidence establishing a prima facie case against the 4
th

 

accused in the third count. In the premises I inescapably find the 4
th

 accused with no case 

to answer on the third count. I proceed to acquit the 4
th

 accused, Ayilu Lordson, 

accordingly and having acquitted him on all the charges levelled against him herein, he 

must be released forthwith unless held for other lawful reasons.    

   

7.2. In respect of the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused, there is, in my considered view prima facie 

evidence linking these accused persons to the offence in the third count. But again for the 

reasons outlined in relation to the fourth count in so far as the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused 

were not found disposing of the bones by sale or transferring the same to another in 

exchange for valuable consideration, I find that the offence as charged in the third count is 

not made out. Having respectively acquitted the 4
th

 and 6
th

 accused of the offences in the 

third and fourth, the unavoidable conclusion is that there are no individuals to whom the 

1
st,

 2
nd

, 3
rd

 and 5
th

 accused were selling the bones. In any event, EXP1, the bones of the 

first deceased were tendered in evidence meaning that they were not sold to anyone and if 

anything the pertinent accused persons only attempted to sell the bones. Nevertheless my 

decision is similarly that the charge in the third count cannot stand in respect of the 1
st
, 2

nd
, 
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3
rd

 and 5
th

 accused. Once more, this is not disastrous to the prosecution‘s case as their 

evidence establishes the offence under section 18 (1) (a) of the Anatomy Act.  

   

7.3. Likewise my court invoking the power under section 254 (2) as read with section 151 (2) 

(b) of the Code shall at the end of this ruling substitute the third count and call the 1
st
, 2

nd
,  

3
rd

 and 5
th

 accused to take a fresh plea to the substituted third count which shall be 

couched as follows:  

  

Offence (Section and Law)  

Removing bones from the body of a deceased person contrary to section 18 (1) (a) of the 

Anatomy Act  

  

Particulars of Offence  

Belo Dinesi, Kaundeni Janati, Mudu Yusufu, and Siginala Kajenala Josaya between the 

months of December 2014 and January 2015  at a graveyard at Khaiwa village in the district 

of Machinga removed bones from the body of the late Samson Kawenda.  

  

8. SECOND COUNT  

  

8.1. Turning to the second count respecting the 2
nd

, 3
rd

, 5
th

 and 6
th

 accused. For starters there is 

absolutely no iota of evidence against the 6
th

 accused ever trespassing a graveyard in 

Ngwale village. Inevitably, I find the 6
th

 accused, Injesi Malenga, with no case to answer 

on the second count. I acquit him accordingly and having acquitted him on all the charges 

levelled against him herein, he must be released forthwith unless held for other lawful 

reasons.   

  

8.2. In relation to the second count, learned counsel contends that there is no shred of evidence 

that the relevant accused persons entered into the property belonging to another person. I 

must admit that there is force in counsel‘s submission. The threshold element the 

prosecution must overcome for the offence of criminal trespass to hold is that the 

trespasser must have entered into or upon property in possession of another [My 

emphasis].   

  

8.3. The questions which greatly exercised my mind are as follows: For purposes of construing 

the ingredient of ―possession‖ in law and in the circumstances of the facts in issue in the 

second count, does possession entail actual possession or constructive possession? Can an 

entire village be properly described as being in possession of a graveyard? I think that the 

answer to the latter question is in the negative. In my humble opinion I think that the way 

section 314 is worded connotes that the possessor of the purportedly trespassed property 

must have a legal personality of some sort with rights and obligations as well as capacity to 

sue and be sued. Can a village achieve these characteristics? Even if we were, for the hell 

of it, to substitute the ―village‖ with the ―incumbent chief‖, of whatever rank, for the 

particular village, I still entertain grave doubt that such a chief would properly be described 

in law as being in possession of the village‘s graveyard.  
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8.4. I have ruminated and cogitated over this conundrum by combing through numerous Acts of 

Parliament including the Chiefs Act as well as a myriad of case authorities to no avail. 

Perhaps our local customs provide that chiefs are the custodians of graveyards but I am 

aware that some graveyards are privately owned. To cut a long story short, I do not want to 

take matters for granted and in that regard I shall be very slow to accept that village 

Ngwale was in possession of the pertinent graveyard. Consequently the threshold element 

of possession having not been surmounted, the charge in the second count falls way. Again 

this is not fatal to the prosecution‘s case because their evidence on the second count 

establishes a prima facie case under section 129 of the Penal Code which enacts as follows:  

  

―Every person who with the intention of wounding the feelings of any person or of 
insulting the religion of any person, or with the knowledge that the feelings of any 
person are likely to be wounded, or that the religion of any person is likely to be 
insulted thereby, commits any trespass in any place of worship or in any place of 
sepulture or in any place set apart for the performance of funeral rites or as a 
depository for the remains of the dead, or offers any indignity to any human corpse, 
or causes disturbance to any persons assembled for the purpose of funeral 
ceremonies, shall be guilty of a misdemeanour‖.  

   

8.5. Therefore my court bringing to bear the power under section 254 (2) as read with section 

151 (2) (b) of the Code shall substitute the second count. Further to that the evidence 

shows, prima facie, that 1
st
 accused also went to the graveyard at Ngwale village. Thus at 

the conclusion of this ruling, my court shall call the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused to freshly 

plead to the substituted second count which shall read as follows:  

  

Offence (Section and Law)  

 Trespassing on burial place contrary to section 129 of the Penal Code  

  

Particulars of Offence  
Belo Dinesi, Kaundeni Janati, Mudu Yusufu and Siginala Kajenala Josaya during the 
month of December 2014 at Ngwale village in the district of Mangochi with the knowledge 
that the feelings of the relatives of the late Florence Manuel are likely to be wounded, 
committed trespass upon a burial place at Ngwale village removing late Florence Manuel‘s 
remains therefrom.  

  

9. FIRST COUNT  

  

9.1.  Finally regarding the first count respecting the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused, all my 

observations and comments in relation to the second count apply with equal validity to the 

first count. I am acutely aware that this is the particular count which the 1
st
, 2

nd
 and 3

rd
 

accused pleaded guilty to though the facts were not narrated. As I promised above to give 

reasons why I withdraw my direction for the State to narrate the pertinent facts, I now 

reveal the reason as being that even if the state had set out the facts, for the reasons stated 

in the second count, the charge of criminal trespass cannot hold. As such my court invokes 

section 254 (2) as read with section 151 (2) (b) of the Code and substitutes the first count 
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with an offence under section 129 of the Penal Code. At the conclusion of this ruling, my 

court shall call the 1
st
, 2

nd
, 3

rd
 and 5

th
 accused to take plea to the substituted first count 

reading as follows:  

  

Offence (Section and Law)  

  

Trespassing on burial place contrary to section 129 of the Penal Code  

  

Particulars of Offence  

  

Belo Dinesi, Kaundeni Janati, Mudu Yusufu and Siginala Kajenala Josaya during 
the month of December 2014 at Khaiwa village in the district of Machinga with 
the knowledge that the feelings of the relatives of the late Samson Kawenda are 
likely to be wounded, committed trespass upon a burial place at Khaiwa village 
removing late Samson Kawenda‘s remains therefrom.  

  

10. CONCLUSION  

  

10.1. In the interest of clarity, the 4
th

 accused, Ayilu Lordson, and the 6
th

 accused, Injesi 

Malenga, have been found with no case to answer on the all the charges preferred against 

them and have been accordingly acquitted. The 1
st
, 2

nd
, 3

rd
 and 5

th
 accused have had all 

their original charges substituted and shall now take fresh pleas but the State shall not 

adduce further evidence since the basis of the substituted charges is contained in the 

evidence already led by State witnesses. I so order.  

  

DELIVERED IN OPEN COURT THIS 13
TH

 DAY OF APRIL 2015 AT ZOMBA 

  

H/W TAMANDA C. NYIMBA 

SENIOR RESIDENT MAGISTRATE (E) 
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THE REPUBLIC  VS.  

BELO DINESS – 1
ST

 ACCUSED 

KAUDENI JANATI – 2
ND

 ACCUSED 

MUDU YUSUFU – 3
RD

 ACCUSED 

 

CORAM:   H/W TAMANDA C. NYIMBA : Senior Resident Magistrate   

                    Assistant Superintedent Lungu : Public Prosecutor  

                    Miss Chimwemwe Nyirenda: Court Clerk and Official Interpreter  

                    Wame Pearson: Of Counsel for Accused Persons  

Belo Diness: 1
st
 Accused (Represented) 

Kauseni Janati: 2
nd

 Accused (Represented) 

Mudu Yusufu: 3
rd

 Accused (Represented) 

 

 

    

SENTENCE 
1. INTRODUCTION  

  

1.1. On 13
th

 April 2015, this court exercising the power under section 254 (2) as read with 

section 151 (2) (b) of the Criminal Procedure and Evidence Code, and for reasons duly 

appearing on record, substituted all the four charges the defendants were originally 

answering. The defendants were variously convicted after freshly pleading to the four 

substituted charges. The convictions emanated from the defendants‘ own pleas of guilty 

and admission as correct the state-narrated facts.   

  

1.2. The 2
nd

 and 3
rd

 defendants‘ convictions apply to the following offences: the first and second 

counts of trespassing on a burial place contrary to section 129 of the Penal Code; the third 

and fourth counts of removing bones from the body of a deceased person contrary to 

section 18 (1) (a) of the Anatomy Act. The 1
st
 defendant‘s convictions pertain to the first 

and second counts of trespassing on a burial place contrary to section 129 of the Penal 

Code and the third count of removing bones from the body of a deceased person contrary to 

section 18 (1) (a) of the Anatomy Act.   

  

1.3. This Court reserved the convicts‘ sentences after their legal representative successfully 

prayed for the matter to be adjourned to prepare submissions in writing in mitigation of his 

clients‘ sentences. I should place it on record that counsel duly filed the said written 

submissions with my Court. A copy of the same was also served on the State. The State 

chose not to respond to counsel‘s submissions but communicated to this Court that they 

would rely on the oral submissions they made soon after the Court convicted the 

defendants.   

  

1.4. This Court is very grateful for the submissions from both sides which have assisted my 

Court in deciding the sentences herein. However, I must swiftly indicate that it will not be 

practicable or necessary to make reference to every piece of law and argument advanced. 
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This will not be out of impudence to the State or counsel but due to reasons of brevity and 

simplicity. Suffice it to say that I have carefully studied the contents of all the submissions 

and I shall bear them in mind wherever relevant in my decision.  

  

2. SUBMISSIONS BY THE PROSECUTION   

  

2.1. A rundown of the oral submissions made by Assistant Superintendent Lungu, RPI, on 

behalf of the prosecution which submissions are, in the main, aggravating factors, is as 

follows. The convicts have no previous criminal records. However, Assistant 

Superintendent Lungu impressed upon this court that the convicts‘ hitherto clean slate 

should not eclipse the fact that the offences herein are becoming rampant particularly cases 

involving albinos. He submitted that albinos are human beings but bones harvested from 

their cadavers are being treated as a source of wealth. He further submitted that a 

meaningful sentence should be meted out on the convicts to act as a lesson to like-minded 

criminals. He added that the sentences to be meted out would act as a reference point that 

transacting in human bones is illegal and evil.   

  

2.2. Assistant Superintendent Lungu went on to state that trespassing upon a burial place and 

extracting bones from dead persons therefrom is not only criminal but also a cultural taboo. 

He concluded his submissions by beseeching this Court to subject the convicts to the full 

fury of the penal prescription attendant to the offence herein irrespective of the fact that 

they are first offenders.  

  

3. SUBMISSIONS IN MITIGATION   

  

3.1. In his mitigation submissions, learned counsel for the defendants, Mr Wame Pearson, 

submitted that the convicts are first offenders; that they pleaded guilty and therefore did not 

waste Court‘s time; that the 1
st
 and 3

rd
 convicts are youthful and will doubtless be 

productive and reliable citizens; that the 2
nd

 convict is an elderly man; that all the convicts 

have been in custody since February 2015; that they are willing to carry out community 

sentence as opposed to custodial sentences; that they appeared to be remorseful and their 

faces showed how regretful they were and still are for their criminal actions.  

  

3.2. Informed by the foregoing mitigating factors, the essence of counsel‘s submissions, which I 

shall dwell on, is that the convicts‘ sentences should be suspended on condition that they 

perform community service. In the alternative, should the penalties the Court decides to 

mete out encompass custodial sentence, the same should not be excessive and should run 

concurrently.  

  

3.3. I shall bear in mind the foregoing aggravating and mitigating factors when meting out 

sentence.  

  

4. THE APPLICABLE SENTENCING LAW AND PRINCIPLES   
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4.1. The offence of trespassing on a burial place contrary to section 129 of the Penal Code in 

counts one and two is a misdemeanour. Pursuant to section 34 of the Penal Code, the 

charge attracts a maximum penalty of a fine or imprisonment for a term not exceeding two 

years or both. The maximum punishment respecting the offence of removing bones from 

the body of a deceased person contrary to section 18 (1) (a) of the Anatomy Act is a fine of 

K200,000-00 (upon employing conversion under the Fines (Conversion) Act)
98

 and 

imprisonment for a term of three years.  

  

4.2. It is trite that sentencing is not an exercise that can be achieved with some kind of 

mathematical precision. Sentencing courts are guided by, among other things, the personal 

circumstances of the offender, circumstances of the victim, severity of the crime, the 

interest of society at large as well as the prevailing sentencing trends.  

  

4.3. This Court is acutely alive to the law and policy, as correctly submitted by learned counsel, 

that as a general rule, first offenders should ordinarily be afforded leniency and not be sent 

to prison haphazardly. This is a salutary principle aimed at giving first offenders the chance 

not to be contaminated with hardened and serious offenders. Sections 337, 339 and 340 of 

the Criminal Procedure and Evidence Code are the guiding law in this regard. Nonetheless, 

it does not mean that first offenders do not ever get prescribed custodial sentences. Where 

the circumstances necessitate a custodial sentence, it is incumbent on a sentencing Court 

like this one to justify with good reasons
99

 such a sentence on a first offender.   

  

4.4. This Court is similarly mindful of the rule that in sentencing, a critical consideration about 

the offender is age. In the case of Rep v. Felix Madalitso Keke
100

, Mwaungulu J (as he then 

was) propounded some very useful and practical guidelines pertinent when a sentencing 

court is considering punishment of a convict in the age range of the convicts herein. The 

esteemed judge stated as follows:  

  

―For offenders between [25 to 60 years] a sentencer may allow a full rigour of the 
sentence that fits the crime on the assumption that at that age the offender is 
supposed to have developed a mature temperament towards and mature 
understanding about crime and consequences about crime and its impact on the 
offender, the offender‘s family and the society of which the offender is integral. On 
the other hand the sentencer could reduce the sentence considering that an offender 
at that age has lived longer without trouble with the law‖.  

  

5. ANALYSIS  

  

5.1. The 3
rd

 convict is aged 19 years. It is an old and well-established principle of sentencing 

that the youth of an offender should normally lead to a lower sentence. The ages of the 1
st 

and 2
nd

 convicts are 26 and 49 years respectively. They are therefore fully grown men and 

                                                           
98 Chapter 8:06 of the Laws of Malawi  
99 The Republic v Genti [2000–2001] MLR 383 (HC)  
100 Confirmation Case No 404 of 2010  
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this Court regards them as being capable of appreciating the repercussions of their criminal 

adventure.  

  

5.2. On counsel‘s submission that the convicts pleaded guilty and therefore did not waste 

Court‘s time, with due respect, I observe that the submission is not entirely accurate insofar 

as the convicts only pleaded guilty after the prosecution witnesses had been subjected to the 

strain of adducing evidence. Perhaps to be fair to the convicts, the burden and expense of a 

full trial was only averted to the extent that the convicts admitted the substituted charges 

thereby obviating the need to enter their defence. In any event, even if they had pleaded not 

guilty to the substituted charges, no new witnesses were to be paraded by the State since 

the prosecution‘s evidence, prima facie, already established the offences substituted. On the 

counsel‘s submission that the convicts were remorseful, I am deeply aware that a plea of 

guilty is necessarily a sign of contrition. However, in the within case and with all due 

respect, the convicts did not expressly show any sign of compunction about their criminal 

actions. They did not even offer an apology to the family of the deceased persons whom 

they harvested their bones. No wonder their learned counsel couched the submission on this 

point in the following terms which I fully reproduce as follows:   

  

g) ―the  accused persons appeared to be remorseful and their faces 
 showed how regretful they were and still are‖. [Emphasis supplied]. 

  

5.3. I further take judicial notice and concur with the State regarding the fact that cases of this 

nature have proliferated particularly in the Eastern Region. There are a number of 

unconcluded cases in various Courts at this station whose subject matter is sale of human 

bones especially of persons with albinism. This Court is also in agreement with the 

prosecution that trespassing upon a burial place in circumstance of the present case is not 

only culturally reprehensible but also immoral and evil. In my most careful view a 

graveyard is one of the most sacred places which must not be visited willy-nilly. 

Significantly, a grave as a specific final resting place of a dead person is equally 

sacrosanct.  

  

5.4. It is in evidence that the two deceased persons whose bodies were tampered with died in the 

past three (3) years. It is a fact of life that time heals. Therefore, just when the deceased‘s 

folk were in healing stage in mourning  their departed family members, the act of 

unlawfully disinterring the deceased persons‘ remains surely reopened the sorrow and grief 

that the relatives experienced after the loss of their dear and loved ones. Disentombing a 

cadaver is also a mockery of the departed (at least looked at through the lens of the 

surviving relations).  

  

5.5. I similarly observe that, in furtherance of safeguarding the remains of the dead, section 115 

of the Public Health Act
101

 equally criminalizes unearthing dead bodies by providing that 

subject to the Act it shall not be lawful to exhume any body or the remains of any body 

                                                           
101 CAP 34:01 of the Laws of Malawi  
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which may have been interred in any authorized cemetery or in any other cemetery, burial 

ground or other place without a permit. I also venture to opine that the convicts‘ criminal 

actions of interfering with the deceased‘s bones were also a potential public health hazard 

for those in contact with the harvested bones  since for all we know some communicable 

diseases can feasibly be contracted assuming that the deceased persons died from 

contagious diseases.  

  

5.6. The offences are also aggravated by the fact that, at the graveyard at Ngwale village, the 

convicts specifically chose to dig up the cadaver of an albino child. It is in evidence that the 

convicts were actuated by money to extract the bones of the deceased albino child. As a 

matter of fact, although the bones of the late Samson Kawenda were retrieved, those of the 

albino cadaver remain unrecovered. At the time of the currency of persecution of people 

with albinism, whether dead or living, the foregoing circumstances aggravate the offence. 

In this connection this Court takes further judicial notice of numerous media reports on the 

plight of albinos. Specifically, this Court cites a press release by the Minister of Gender, 

Children, Disability and Social Welfare entitled ―Reported Murder Cases Involving 

Persons  

With Albinism in the Country‖ reported in Volume 22 No 30 of The Nation Newspaper of 

Wednesday 11
th

 February 2015. Therein and in numbered paragraphs 5 and 6, the Minister 

states that government would like to:  

  

5) Call upon traditional leaders and communities to be on the alert and report any 
suspicious activities of any nature surrounding people with albinism; and       

6) Request the general public to assist in providing the Police with information which 
may lead to the arrest of such criminals and also take the responsibility of 
protecting each other; relatives; neighbours; and colleagues with albinism from 
such unlawful acts.  

  

5.7. Moving on, I observe that the offences herein were perpetrated in quick succession over a 

short period of time. The convicts also acted in concert with each other. Plainly, the 

convicts did not commit the offence on spur of the moment basis. The fact that the convicts 

calculated the lucrative gains that their criminality would bring them is certainly suggestive 

of a planned criminal mission. This Court‘s view is that the penal laws‘ response should be 

a tough one.  

  

5.8. In the final analysis, I have conscientiously placed the mitigating and aggravating factors 

into an equation and given them due weight in arriving at condign sentences. The 

aggravating factors certainly dwarf the mitigating elements. Respectfully, I am not 

persuaded to suspend the sentences I shall pronounce shortly in preference of performance  

of community service. The primary sentencing objective in the circumstances of this case 

must be punishment as well as deterrence. The sentences I shall impose must satisfy the 

public that this Court has taken adequate measures within the law for the dead not to be 

exposed to undignified actions and for their grieving relatives not to be subjected to 

further and needless grief. By the same token, this Court‘s sentences should not be of such 

severity as to be out of all proportion to the offences, or to be manifestly excessive, or to 
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break the offenders, or to produce in the minds of the public the feeling that the defendants 

have been unfairly and harshly treated. This court‘s sentences shall properly reflect the 

overall criminality. Hopefully, the sentences shall afford the convicts the opportunity to 

learn from their mistakes and become better citizens.  

  

6. DETERMINATION AND ORDER  

  

6.1. In the premises and regard being had to the foregoing evaluation, I sentence the defendants 

as follows:  

  

6.2. FIRST COUNT  

  

6.2.1. I sentence Belo Diness, Kaundeni Janati and Mudu Yusufu to serve 12 months I.H.L. 

for the offence of trespassing on a burial place contrary to section 129 of the Penal 

Code.   

  

6.3. SECOND COUNT  

  

6.3.1. I sentence Belo Diness, Kaundeni Janati and Mudu Yusufu to serve 12 months I.H.L. 

for the offence of trespassing on a burial place contrary to section 129 of the Penal 

Code.  

  

6.4. THIRD COUNT  

  

6.4.1. I sentence Belo Diness, Kaundeni Janati and Mudu Yusufu to serve 18 months I.H.L. 

for the offence of removing bones from the body of a deceased person contrary to 

section 18 (1) (a) of the Anatomy Act.  

  

6.5. FOURTH COUNT  

  

6.5.1. I sentence Kaundeni Janati and Mudu Yusufu to serve 18 months I.H.L. for the 

offence of removing bones from the body of a deceased person contrary to section 18 

(1) (a) of the Anatomy Act.  

   

6.6. The sentences are to run concurrent of each other and to be reckoned from the date the 

convicts were arrested. As stated hereinabove, I am deeply mindful that a custodial 

sentence for a first offender should be passed at the peril of reasons. In my most considered 

view, the aggravating factors ventilated herein have amply warranted immediate custodial 

sentences in this matter.   

  

7. ORDER ON DISPOSAL OF EXHIBITS (BONES)  

  

7.1. This Court‘s order respecting the recovered bones of the late Samson Kawenda is that the 

same be returned to the deceased‘s relatives for a proper and dignified reburial.    
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8. RIGHT OF APPEAL  

  

8.1. Any party aggrieved by the convictions, sentences and order herein is at liberty to appeal to 

the High Court within 30 days of the date hereof. It is so decided.  

  

DELIVERED IN OPEN COURT THIS 4
TH

 DAY OF MAY 2015 AT ZOMBA                   
  

H/W TAMANDA C. NYIMBA  

SENIOR RESIDENT MAGISTRATE (E)  

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

For further information on this  report and state party reporting generally, contact the Solicitor General and 

Secretary for Justice, Ministry of Justice, P/Bag 333, Lilongwe 3, Malawi, phone 265 1 788411, fax 265 1 788410.  

 


